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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 007 


ROLLAN VINCENT FOREMAN, SR. , 
Appellant, 
v: 
UNITED STATES OF AMERICA, 
eee 


APPEAL FROM THE UNITED STATES DISTRICT courr 
FOR THE DISTRICT OF COLUMBIA 


DOCKET ENTRIES 
CRIMINAL DOCKET 
United States District Court for the District of Columbia 
CASE CLOSED 
PARTIES: UNITED STATES vs. ROLLAN VINCENT FOREMAN, IR. 
ATTORNEYS: U. S. ATTORNEY STEVAS; Josiah Lyman - Warner Bldg. 
B, Stupar - Shoreham Bldg. T. L. Dodson - 615 F St., N. W. - Appeal; 626 
3rd St., N. W., H. McGee - 213 C St., N. W. - Appeal; E. L. Carey 815 - 
15th St., N. W., - Appeal; A. E. Neuman - 407 Pa. Bldg., G. J. No. 990-57; 
CRIMINAL NO. 814-'57; CHARGE: MANSLAUGHTER (22 DCC 2405); DATE 
FILED - 8-1-57; 3-31-57; BOND: P. W. Howard $3000. 00; $3000, 00 P. W. 
Howard, Jr. | 
DATE PROCEEDINGS ! 
1957 Aug 26 Presentment and Indictment filed (1 count) : 
Aug 26 Copy of indictment given to deft. Cert. filed. i 
1957 Aug 29. ARRAIGNED, Plea NOT GUILTY entered; Deft. ON BOND; 
APPEARANCE of Josiah Lyman entered and filed: Attorney 
Josiah Lyman present. CURRAN, J. (Reporter-Deeds) 
Cert. filed. | 





2 
DATE PROCEEDINGS 

1957 Oct. 17 MOTION of COUNSEL Josiah Lyman, for leave to withdraw 
as counsel, filed. Cert. of Serv. 

1957 Oct. 30 ORDER permitting counsel to withdraw as attorney for 
defendant, filed. Case is referred for appointment of 
counsel. LAWS, C.J. (Reporter-Spatzer) - 

1957 Nov. ORDER APPOINTING Branko Stunar as counsel to de- 
fend, filed. LAWS, C. J. 

1958 Jan. MOTION for issuance of subpoena and affidavit in sup- 
port thereof. GRANTED and filed. PINE, J. 

1958 Jan. Deft. COMMITTED to the District of Columbia Jail. 
Commitment Issued. ORDER COMMITTING defendant 
to D. C. General Hospital for MENTAL EXAMINATION 
for a period not to exceed SIXTY (60) DAYS, filed. 
LAWS, C. J. (N) 

1958 Jan. - MOTION of DEFENDANT for MENTAL EXAMINATION, 
filed. Cert. of Serv. 

1958 Feb. Letter dated 2-20-58 from John .D. Schultz, M. D., 

_D.. C. General Hospital, Chief Psychiatrist, advising 
that Deft. is sane, competent and capable of Reais 
pating in his own defense, filed. 

ORDER directing U. S. Marshal to bring the Deft. be- 
fore this Court on March 31, 1958 for further proceed- 
ings, filed. CURRAN, J. | 

BOND SET BY THE COURT IN THE SUM OF $3000.00. 
HOLTZOFF, J. | 2D 
RECOGNIZANCE in the sum of $3000.00 taken with 
Perry M. Howard, Jdr., Surety, filed. 

JURORS FROM CRIMINAL PANELS No. 1,5, & 6 SWORN 
ON VOIR DIRE; JURY AND TWO ALTERNATE ¢ JURORS 





DATE 


© ! 
PROCEEDINGS ! 


William J. Emmett Theodore R. King Ross P. Beard 


Charles R. Gross 


Edith H. Norman Mark E. Chapman 


Forrest W. Hawkins Peter P. Rantovich Maurice Ww. Harrell 


Beatrice C. Jones 


Hubert Scruggs Robert T. oo 


a.l. Rufus L. Hill, Jr. a.2. John A. Mayo 


1958 May 22 


1958 May 26 


1958 May 27 


1958 May 27 


Case is RESPITED until 10:00 a. m. tomorrow; 
DEFENDANT permitted to remain ON BOND pending 
sentence; APPEARANCE of John B. Overton, filed; 
Attorney B. Stupar present. SIRICA, J. beesorter: 
Kaitz) Cert. filed. 

TRIAL RESUMED; same jury and two alternate jurors; 
Case is RESPITED until 10:00 a.m., Monday, May 26, 
1958; Defendant ON BOND; Attorney B. Stupar’ and John 
B. Overton present. SIRICA, J. (Reporter -Kaitz) Cert. 
filed. ! 

TRIAL RESUMED; same jury and alternate jurors; 
Alternate Jurors excused; JURY RETIRES at 4:00 P.M. 


to DELIBERATE;JURY EXCUSED at 5:00 P.M. to 


RETURN into Court at 9:45 A.M. tomorrow to RESUME 
DELIBERATION; Defendant permitted to remain ON BOND 
pending sentence; Attorneys Branko Stupar and John 
Overton present. SIRICA, J. (Reporter-Kaitz) Cert. filed. 
JURY RETURNS INTO COURT at 9:45 and RETIRES to 
RESUME DELIBERATIONS; VERDICT: Guilty; Jury 
Polled; i 

Case is REFERRED to the Probation Officer of the Court; 
Defendant permitted to REMAIN ON BOND pending 


- gentence; Court orders food for jury (12 Jurors and 2 


Marshals) Attorneys Branko Stupar and John C. Overton 
present. SIRICA, J. (Reporter-KaitZ) Cert. filed. 





1958 Jul. 16 


1958 Aug. 12 


1958 Sep. 16 
1958 Sep. 22 


1958 Sep. 28 


1959 Feb. 9 


é 

PROCEEDINGS : 
MOTION of DEFENDANT for New Trial, filed.. Cert. 
of Serv. 
MOTION of DEFENDANT:for a New Trial heard, 
argued and DENIED. SENTENCED to imprisonment for 
@ period of ONE (1) YEAR to TEN (10) YEARS. | 
Defendant COMMITTED to the District of Columbia Jail; 
Commitment Issued. Attorney Branko Stupar and John C. 
Overton present. SIRICA, J. (Reporter-Kaitz) Cert. 
Judgment & Commitment of 6-27-58, filed. 
AFFIDAVIT of defendant in support of application to 
proceed on appeal (Judgment of 6-27-58) without pre- 
payment of costs, filed. 
TRANSCRIPT OF PROCEEDINGS, Friday, June 27, 
1958, FILED. (Pages 1-3) (Sent.) (Clerk's Copy) 
(Reporter-Harry Kaitz) 
ORDER of REFERENCE to Trial Counsel Branko Stupar 
and John C. Overton in accordance with Local Criminal 
RULE 92-A, filed. MATTHEWS, J. (N) 
Statement of defense attorneys under. Rule 92(a), filed. 
Affidavit of Defendant in support of application to proceed 
on Appeal without prepayment of costs, filed 7-8-58, 
GRANTED (Fiat) SIRICA, J. and further request of 
Attorneys Branko Stupar and John C. Overton are per- 
mitted to withdraw their Appearance and that another 
Attorney be appointed to represent defendant dated 
9-22-58, filed. 
ORDER APPOINTING Thurman L. Dodson as counsel to 
defend for purposes of appeal, filed.  SIRICA, J. (N) 
ORDER VACATING appointment of Thurman L. Dodson 





1959 Feb. 24 


1959 Feb. 26 


5. | 
PROCEEDINGS : 
and appointing Hugh McGee as counsel to defend for 
purposes of appeal, filed. SIRICA, J. (N) 
ORDER VACATING appointment of Hugh McGee and ap- 
pointing Edward L. Carey as counsel to defend for pur- 
poses of appeal, filed. SIRICA, J. (N) 
ORDER VACATING APPOINTMENT of Edward.L. Carey 
and APPOINTING Arthur E. Neuman as counsel to de- 
fend for purpose of APPEAL, filed. SIRICA, J. () 
Certified copy of Order from the U. S. Court of Appeals 
authorizing the transmittal of the original record on 
appeal and extending the time for filing the record on 
appeal until April 20, 1959, filed. Dated $-23-59. 
TRANSCRIPT. OF PROCEEDINGS, Vol. 1, Pages 1-210, 
May 21, 22, 1958; Vol 2, Pages 211 - 355, May 26, 
1958 and June 27, 1958, filed. Clerk's Copy (Reporter- 
Kaitz) 


[Filed August 26, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled June 27, 1957, Sworn in on Suly 2, 1957 
The United States of America $ Criminal No. 814-57 


Vv. 


3 Grand Jury No. 990-57 


Rollan V. Foreman, Sr. : Mansla 


ughter 
(22 D.C. C. 2405) 


The Grand Jury charges: | 

On or about July 29, 1957, within the District of Columbia, Rollan 
V. Foreman, Sr. feloniously, wilfully and violently, by means of shooting 
him with a rifle, did kill and slay Arthur A. Hammond. 





/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


Foreman. 


[Filed August 29, 1957] 
PLEA OF DEFENDANT 
On this 29th day of August, 1957, the defendant Rollan V. Foreman, 
Sr., appearing in proper person and by his attorney, Josiah Lyman, 
Esquire, being arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. 
By direction of 


EDWARD M. CURRAN 
Presi Judge 
Criminal Court #1_ 


Present: HARRY M. HULL, Clerk 


United States Attorney 


By Joseph A. Hannon Deputy Clerk 
Assistant United States Attorney 


Margaret A. Deeds 
Official Reporter | 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed May 25, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CRIMINAL ACTION 
NO. 814-57 





—"" 


= —— 9 — 5 —&4 


Washington, D , Cos 
Wednesday, May 21, 1958 


The above-entitled cause came on for trial before the HON. JOHN J. 
SIRICA, a judge in the United States District Court, and a jury, at 
11:59 a.m. 

APPEARANCES: 


JOEL D. BLACKWELL, Esq. 
Assistant U. S. Attorney, 
for the Government. 


BRANKO STUPAR, Esq. and 
JOHN C. OVERTON, Esq., 
for the defendant. 


see € &€ & & ® | 


MR. BLACKWELL: If Your Honor please, it is stipulated by and 
between the Government and the defense counsel that if Mrs. McCree, 
who has been identified to the jury and is now in the witness room, and 
Mrs. Selma Hammond should testify they would testify that they identified 
the remains ofthelate Arthur Hammond, Jr., to a morgue attendant by 
the name of Mr. House on July 30; and if Mr. House was here, he would 
testify that after these two witnesses identified the remains of Arthur 
Hammond, Jr., that he in turn identified those remains to Deputy 
Coroner Rosenberg. Is that correct, gentlemen? | 

MR. STUPAR: That is correct. 

THE COURT: Well, ladies and gentlemen of the jury, you have 
heard the stipulation entered into by the District Attorney and the de- 
fense counsel, and you will consider that stipulation as evidence in the 
case, the same as if the witnesses had taken the stand and testified 

* *« * * *&* * *& * 
RICHARD M. ROSENBERG 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
x * * * * *&© *& * 
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Q. Doctor, directing your attention to July 30, did you have oc- 
casion to perform an autoposy on one Arthur A. Hammond, colored? 
A. I did | 

Q. Nine years of age? A. I did. 

Q. And when and where did you perform that autoposy? A. The 
autoposy was performed at the District Morgue at twelve-thirty p. m., 
July 30, 1957. 

Q. And what did your autoposy disclose, Doctor? .A. The deceased 
had sustained a gunshot wound of the upper chest, injuring the large 
artery in the chest; and this wound, with the accompanying hemorrhage 
and shock was the cause of his death. 

* «+ *«* *©* *&©& &© * * 

Q. Very well, Doctor. Now, you say a bullet entered the chest of 

this Arthur Hammond? A. Yes, sir. 


Q. Did you recover that bullet? A. Yes, sir. 
* *« *+ © *.* *€ * 


Q. Dr. Rosenberg, I show you what has been marked as Govern- 
ment Exhibit No. 1 for Identification, which is the contents of that 
envelope. I ask you, sir, to check and see if you have seen that before. 
A. First of all, on the envelope the bullet is described and the time it 
was removed and the name of the deceased is noted, and that was written 


by me at the time I removed the bullet, and that is the bullet removed 
by me from that deceased. | 

Q. Thank you, Doctor. Doctor, Idon't know’ whether I asked this 
this question before. Did you give us the weight and height of the de- 
ceased? A. No, sir. 

Q. You did not. Will you please give us that? A. The deceased 
was nine years of age, weighed 72 pounds, and was four feet six 


inches tall. 
s-** &§ &* &©& & ® 
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28 DONALD LEE DAVENPORT 
was called as a witness for the Government and, being first duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION i 
THE COURT: Do you want to ask him some Tre as to 


whether he knows the meaning of an oath? 
* *« * * * *©* * 


| 
| 
| 
! 


BY THE COURT: 
Q. How old are you? A. Eleven. 
* * * * * * & *¥ 
29 Q. Do you know what happens to little boys when they | die that 
don't tell the truth? A. Yes, sir. | 
Q. What happens to them? A. They go down to the ground. 
THE COURT: All right. You can testify. 


| 
x* * * * * *€£ & *¥ | 


BY MR. BLACKWELL: 


* * * * * *€* * * 


30 Q. Did you know one during his lifetime by the name of Arthur 
Hammond, Jr. ? A. Yes, sir. ! 
x *« * * * © *& * 

Q. Now, directing your attention to the 29th day of July of last 
year, the latter part of July, did you have occasion to play with Arthur 
on that day or that evening? A. Yes, sir. ! 

Q. Did you have occasion to play near the cemetery at 3237 - 15th 
Street, Southeast? A. Yes, sir. | 

Q. What time of the evening did you play with him, Arthur ? 

A. About five. 
SER OE TS * | 

31 @. And who was playing with you and Arthur? A. My brother. 
Q. What is your brother's name? A. John Davenport. 
* *x« *€ * * © *€ * 
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Q. And who else? A. Robert Armstead and Robert Milhouse and 
a boy named Andy Shirley. 

* *« * * * © & * 

Q. Did you go near the cemetery? A. Yes, sir. 

Q. And what did you do while you were near the cemetery? What 
were you doing? A. We were playing. , 

Q. What were you playing? A. I was out with the rest of them, 
Butch Armstead. 

* *« *« * * *©* * * 

A. Butch Armstead he kept saying, "Hey, Mister, shoot your 
popgun. " 

Q. To whom did he say shoot your popgun? A. To that man over 
there. 

@. . Which one of those men? There are three men sitting there. 
Will you point out the one you are talking about? A. The one that has 
the white shirt on with no coat. 

MR. BLACKWELL: May the record show the witness has identi- 
fied the defendant. 

THE COURT: The record will indicate that the witness identified 


the defendant. 
* * *¢ * &* © & * 


Q. What was he doing when the little boy said in your presence, 
"Shoot your popgun"? A. He was sitting in the window. 


Q. The window where? A. In a house. 

Q. Where was this house? A. In the cemetery. 

Q. And what did the man say when your little friend said, "Shoot 
your popgun”? A. I ain't heard him say nothing. 

Q What did you do then? A. We just stayed out there. Then I 
went home. Me and some more boys, and a boy named Horace Green, 


he came down and started throwing rocks at us. _ 
* *¢ * * &€ * & * 
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MR. STUPAR: Started throwing rocks at you? 
THE WITNESS: We started throwing back. 
* * * *€* * * KX * 

BY MR. BLACKWELL: 

Q. Now, did there come a time when you returned back to the cemetery 
or to near the cemetery after that that same evening? 

A. Yes, sir. 

Q. And who was with you then? A. My brother and Robert! 

Q. When you say Robert, are you talking about Robert Milhouse? A. 
Yes, sir. i 

Q. Was Arthur Hammond with you? A. Yes, sir. 7 

Q. And what happened then when you went back the second time? A. 
Butch kept saying the man got a popgun, a girl gave him one like that, Butch 
Armstead. | 

* * * * * * * * i 

Q. Well, what else happened while you were down there? Tell His Honor 
and the ladies and gentlemen of the jury. A. Then my brother -- the other 
little boy he got up there and so did my brother. He got up there and the other 
little boy was standing up there. i 

Q. Which other little boy? A. The Hammond boy. : 

Q. Arthur Hammond? A. Yes, sir. 

Q. Where was he standing? A. He was standing on one of ithe pillars. 


* * * *€* *&* *£ € * 


Q. Allright. Now, did anything happen to Arthur while you were there? 
A. Yes, sir. He said he was shot. . 
He what? A. He said he was shot. 
Who said he was shot? A. Arthur Hammond. 
Where was he when he said he was shot? A. He was down on the 


He was on the pillar? A. Yes, sir. | 
And what did you do, if anything, after he said he was shot ? 
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A. We started laughing, because we didn't. believe him. 
38 _Q. Keep your. voice up. A. We started laughing, because we 
didn't believe him. 
Q. You didn't believe him? A. No, sir. 
Q. Well, did there come a time when you did believe him? 
A. Yes, sir. 
Q. And when was that? A. When we saw the blood on his shirt. 
Q. And what did you do then, if anything? A. ‘I didn't: do 
nothing. My big brother and another boy they picked him off the pillar. 
Q What did they do with him? A. They took him up in the 
alley there. They was going to take him home. 
@. What were you doing there? A. I was up there looking. 
Q Now, had you heard the defendant say anything to you or to 
Arthur Hammond just before Arthur was shot, this man here in the 
white shirt? -e Yes, sir. 
39 Q. What had he said to you, if anything? A. He said, "Stay out 
of the cemetery." 
@. And what did you or the other boy say when he made that 
statement? A. I ain't said nothing. 
Q. Well, were you actually in the cemetery at this time? 
A. No, sir. 
Q. Was Arthur Hammond in the cemetery? A. No, sir. 
* *« * *&©& © © *& * 
45 ROBERT MILHOUSE 
was called as a witness for the Government and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* *£ *£ * *% * * * 
BY THE ‘COURT: 
Q. How old are you? -A. Twelve. 
x x« *£¢ * * *&© * * 
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46 Q. Now, do you know what happens to little boys when they die 
if they don't tell the truth? A. Yes, sir. | 
Q. What happens to them? A. They go to the devil. 


x* * * * * *€* K€ 


BY MR. BLACKWELL: 
x * * * *€* & * * 
Q. Did you know Arthur Hammond during his lifetime? A. I 
didn't know him all his life. 
Q. All right. How long had you known Arthur before he died? 
A. Around about three months. 
* * * * * * K 
47 Q. Were you playing with him on July 29 of last year? A. Yes, 
sir. | 
Q. Who else was playing with him in the evening other than you? 
A. John, Donald, Butch, my brother, Andrew Shirley and David and 
Stevey. | 
Q. Where did you play later in the evening? A. We played in 
some water near a gate. ! 
Q. Did you play near the cemetery? A. Yes, sir. 
Q. Did you go in the cemetery? A. No, sir. . 
Q. Were you present during the evening when Arthur Hammond 
was shot? A. Yes, sir. 
Q. Will you tell His Honor and these ladies and petlacen of the 
jury just what happened immediately preceding this shooting ? Just be- 
fore he was shot, what were you doing? A. We were down to the end 


of the alley, and there was a bird nest there that my brother-- 
48 x x« * * *€* & KK * : 

A. There was a bird nest down at the end of the alley which my 
brother had told us about. So we went down to the end of the alley, 
and we took the eggs out because the bushes had been cut from around 


the nest. And we took the eggs out because John said he had threw 


his egg over in the cemetery; and Arthur heclimbed over and then he 


| 
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48 started looking for it. And then my brother climbed over and he 
started chasing them. Then they came out. 

Q. Just a moment. You are talking too fast. The reporter has 
to get what you have to say. Talk slower, please. Now, what was 
this about the bird eggs? -A. John said he had threw his over the 
fence into the cemetery yard. 

@. And then what happened? A. Arthur he got over and he 
started looking for it. And then my brother got over. He started 
chasing him around, trying to chase him. He was chasing him out. 
Then when they got out, John went home to get some water. So we 
went-- 

* x» *«* *£ * * *& * 

THE WITNESS: Wewenthome with John. Butch, Andrew, and 

Shirley they stayed down there in the alley. So Butch said the man 


had shot in the ground twice, and we heard something. We heard 


something like a cap gun, and then he called John and told him to 
come there. . So John went and all the rest of us went with him. 

x £m * & & K FF 

50 @. Where was Arthur? What did you see Arthur do when you 

went back this second ‘time, Arthur Hammond? A. He had climbed 
on. the pillar, and my brother he was over on the hill. We stopped 
playing, sending signals to each other. | 

* * *£ * * © *& * 

THE WITNESS: * * * * * * * * So, Arthur, he was waving 
his arm at my brother. And then my brother he was chasing some girls 
on skates. And then Arthur turned around and his shoe came off. 

BY MR. BLACKWELL: | 

Q. Whose shoe? A. Arthur's. 

Q. Where was he when his shoe came off? A. On the pillar. 

Q. Onthe pillar? A. ‘Yes, sir. 


Q. eshaata acres A. The one that he got shot on. 
= ~ * Kp Re eu  * 
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Q. Now, what happened just before he was shot? A. His shoe had came 
off, and John picked his shoe up and gave it to him. And he was: putting on his 
shoe and tying it up. And then he got up again. And then he turned around and 
faced the window. And we heard something like a cap shot again. And then 
he said he was shot. And then he looked like he was going to fal, but John 
and Butch grabbed him by the arm. | 

Q. Was Arthur standing when he was shot? A. Yes, sir. 

Q. Onthe pillar? A. Yes. 

Q. Did you see the defendant, this man Foreman, when Arthur was shot? 
A. Yes, sir. ! 

Q. Where was he? A. In the window. | 

Q. Did you see anything in his hand? A. Yes, sir. | 

Q. What did you see? A. A rifle. i 

Q. Did he say anything just before he shot Arthur, that ail the defendant 
here? A. I didn't hear him say anything. 

Q. What did you do after Arthur was shot, if anything? is John and 


Butch took him down. Then he said he wanted to go home, and J ohn and Butch 
tried to take him home. Then he was getting heavier. So Butch and John 
laid him down. And Butch told me to go and tell Miss Hill. So I went and told 


Miss Hill, the lady that lives on the corner. | 
* * * * * *& & * | 


CROSS EXAMINATION | 

BY MR. STUPAR: | 

Q. Where were you standing when Arthur was shot? A. First, I was 
standing beside the pillar. 

Q. You were standing right beside the pillar? A. Yes, sir, I was 
standing beside the pillar when he said he got shot, me and Donald. We got 
on the pillar and we looked around, one side. 

Q. A little bit slower. A. We looked around from one side of the pillar, 
and he was standing up in the window. 
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Q. You looked for who around the pillar? A.- We looked around the 
pillar and saw him standing in the window. 
_Q. And Arthur Hammond was on top of the pillar then? A. Yes, sir. 
Q. And you helped take him down? A. No, sir, John and Butch. 
Q. Were the gates open or closed? A.. They were closed. 
Q. Now, what kind of eggs were these that you were throwing inside the 
cemetery? A. They were Robin eggs. 
* *« * * * * © * 
54 BY MR. STUPAR: 
Q. I want you to show the jury which one of these two pillars here that 
this boy was standing on. (The witness so indicated. ) 


* * * * * *€ *& * 


55 Q. You say the first pillar? A. The first pillar. 
x *« * * * * * * 


61 ROBERT MILHOUSE 
resumed the witness stand and, having been previously sworn, was examined 


and testified as follows: 
CROSS EXAMINATION (CONTINUED) 
x * * * * *© *& * 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
* *x« * * * * * * 
Q. Well, was he sitting or was he standing when he was sho0t? A. He 
was standing. 
Q. . Was he doing anything else while he was standing up on that pillar? - 
A. No, sir. * 
* *« * * * * * * 
Q. And from the direction of the house where the defendant was, which 
pillar was the deceased standing on, the first one nearest the house or the: 


other one? A. You mean, when he got shot? 
Q. Yes. A. He was standing on the one near the house. 
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Q. The one near the house? A. Yes, sir, the first one. — 
Q. Thank you. By the way, are the two pillars close together ? A. No, 


Q. Approximately how close are they? A. Around about ae feet. 


* * * * * *€ *& * 


BY MR. STUPAR: 

Q. When did you find out exactly that Arthur was shot ? When did you 
know as a matter of fact that he was really shot? A. When I saw a hole in 
his shirt and blood was around it. ! 

Q. And when did you see the hole in his shirt and the blood around it? 
A. Sir? | 
Q. Where was Arthur when you saw the hole in his shirt and blood 
around it? A. John and Butch were taking him off the pillar. | 
x * * * * *€ * *¥ 
JOHN DAVENPORT 
was called as a witness for the Government and was examined and testified 
as follows: DIRECT EXAMINATION 
x* * * * * *€ *& *¥ 
BY THE COURT: 
Q. How old are you? A. Thirteen. 
* *x« * * * &* * * 

Q. Do you know what happens to little boys when they don't tell the truth 
after they die? A. Yes, sir. | 

Q. What happens? A. I guess they go to the Devil, I ies 

THE COURT: All right. Swear him in. | 

* * * * * * * * | 

@. Did you know a little boy by the name of Arthur Hammond last year? 
A. Yes, sir. | 

Q. Were you one of his playmates? A. Yes, sir. 

Q. Did you play with him on the evening of July 29 of last year? A. Yes, 
sir. 
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Q. And did you play in the vicinity of the cemetery located in the 3200 
block of 15th Place, Southeast? A. Yes, sir. 

_Q. While down there playing, did anything happen to Arthur, to your 
knowledge? A. Yes, sir. 

69 Q. Will you tell His Honor and the ladies and gentlemen of the jury just 
what happened of an unusual nature to Arthur Hammond while you were play- 
ing down at the cemetery or near the cemetery? A. We was around there 
playing. So he got up on the, you know, pillar. 

Q. Keep your voice up. A. He got up on the pillar to message, and so 
I turned around, was going to look up there. 

* *« * * * *€* *€ * 

THE WITNESS: He was looking up, sort of sent a signal. I turned 
around, and then it sounded something like a cap going off, a little pistol gun, 
you know. - So he said he was shot; and I looked around and everybody said, 
You are not shot, you are playing." We thought he was just playing. So we 
went up there and we helped him to get down. I looked at him and his shirt 
was bleeding over here. I saw some blood coming out of his shirt and I 
opened up his shirt and looked in it and there was a hole where he shot him. 

Q. You say we helped him down. To whom were you referring? A. Me, 
a boy named Butch, and I think that was all. 

Q. Was your brother there? A. Yes, sir. 

Q. . And that is Donald Davenport? A. Yes, sir. 

Q. . Do you know whether Robert Milhouse was there or no? A. Yes, 
sir. 

Q. Well, now, had you been near the cemetery just before this happened, 
at any time in the evening before this boy Arthur was shot? A. No, sir. 

Q. . Do you know the defendant in this case, Rollan Foreman? A. No, 
sir, I don't know him, but I have seen him a couple of times. 

Q. Have you.seen him around the cemetery? AS: Yes, sir. 

Q. . Did you see him.on the evening of July 29 when.Arthur Hammond was 
killed? A. .I don't know. I am not sure. 
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. x *x * x %* * _ 
Q. So you don't know who shot Arthur Hammond? A. No, sir. 
Q. Well, now, where was he when he was shot, that is, where was 


Arthur Hammond when he was shot? A. He was up on the pillar. 
x * 7 * *« * *X * | 


Q. Was he sitting or standing? A. He was standing when he was send- 
ing signals: 


* *¢ * & * e * 
CROSS EXAMINATION 


BY MR. STUPAR: 
* * * * * KF  * 


REDIRECT EXAMINATION 
MY MR. BLACKWELL: 


x* * * * * *€* * * 


HOWARD ROBERT DUBLE 


was called as a witness for the Government and, being first duly sworn, was 


examined and testified as follows: | 
DIRECT EXAMINATION 


* * * * * &€ K * 

Q. You are assigned to the Traffic Division of the Metropolitan Police 
Department, are you not? A. Yes, sir. 

* * k* ke * *€ KX * 

Q. Now, on July 29, sometime in the afternoon, did you receive a call 
concerning a shocting in a cemetery located at the 3200 block of 15th Place, 
Southeast? A. I did, sir. | 

Q. Where were you at that time? A. I was at 4th andM Streets, South- 
east. ! 

Q. About what time of the day was it, sir? A. Approximately ams 
fifteen, eight-twenty, somwhere around there. 

Q. After the receipt of that call, did you respond to the scene of the 
shooting? A. I did. | 
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Q. Upon your arrival, what did you observe of an unusual nature, if 
anything, sir? A. Upon arriving on the scene, I observed a-- 

Q. Pardon me, Officer. May I ask you just where was the scene, 
where did you respond? A. I responded to the rear of 3217, I believe it 
was, 15th Place, Southeast. . There was a large gathering there, andI 
observed a small child lying in the alley, which had been shot in the chest. 

I started an investigation to’find out if anybody had seen what had took place. 
- Upon some information received, I learned that a fellow was running down 
the alley taking his shirt off. 

80 Q. Asa result of the information you received, what did you do, Officer? 
A. I got the lieutenant’ that: was in charge’ of No. 11 Precinct-to‘go with me... 
down tothe wooded area where a caretaker shack was. Upon arriving there 
at the shack, I seen the door was cracked gpen; and just as I was about to go 
up on to the steps, “the porch there, somebody kicked the door shut. 

Q. What did you do then, if anything? A. . Well, I jumped back off the 
porch and grabbed my gun and told the Lieutenant to look out, somebody is 
in there, and he has, he is armed, possibly, be careful. So I looked in the 
window and I seen a man changing clothes. So I went up and kicked the door 
open, the Lieutenant came in with me, and I asked this man to see the, is 
he the one“that did the shooting. He said, "Yes, I did it." So I heard some 
noise in the back room and I told the Lieutenant to go back in the back room, 

‘that somebody else is in the place there. So I asked, proceeded to ask this 
man, later identified as Mr. Foreman, where was the rifle or the gun which 
he did the shooting with. He said, "It is in the next room." So I went into 
the next room after I got hold of him and searched behind the television set, 
and I found the gun in a carton. 

Q. Inwhere? A. Ina carton behind the television set. So I told him 
to come along with me; and he said, ‘Let me finish putting on my clothes 
here.” So I took him out of the house with the rifle and put him in No. 11 
patrol wagon to transport him down to the station. Upon.arriving at the 
station, I marked the rifle with my initials, HRD. 
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wi * *¢ *£ eH FH, i 

MR. BLACKWELL: I would like to request that this be marked as 
Government Exhibit No. 4 fér Identification. i 

THE DEPUTY CLERK: Government Exhibit No. 4 marked for identi- 
fication. 

BY MR. BLACKWELL: 

Q. Officer Duble, I show you what has been marked as Government 
Exhibit No. 4 for Identification and ask -you if you have seen. that before. 
A. Yes, I have. | 

Q. When and where? A. I seen it when I recovered it in this care- 
taker's shack at the cemetery and I carried it with me down to No. 11 Pre- 
cinct where I marked it here on the stock with my initials. 

Q. . And what did you do with this exhibit, sir? A. I turned it over to 





the Homicide Squad for further examination. 
Q. Now, Officer, when you arrived on the scene, the s20b block. of 15th 


Place, Southeast, sometime around eight o'clock or shortly thereafter I 
believe you said, what was the condition as far as light was concerned; in 
other words, as far as daylight was concerned? A. Oh, it was bright. 
The sun was still up. It was clear. 
x * * * * * * * 
Q. Now, after you.took the defendant into custody, did he make a state- 
ment to you as to what happened in this case? | 
x* *£ * * *€£ *€ *& * | 
83 (At the bench:) | 
MR. STUPAR: If Your Honor please, I believe under the Mallory rule 
this statement isn't admissible in evidence at the present time, it is not ad- 
missible in evidence at any time. . This defendant was arrested about seven- 
thirty or eight o'clock and he was questioned approximately ten o'clock with- 
out an arraignment. He wasn't advised of his right to counsel at that time. 
THE COURT: He.said he was about to testify toa conversation he had 
with the defendant. : 
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MR. BLACKWELL: Right on the scene and on the way to the station. 
x* * * * * * *€ * 
84 (The jury retired from the jury box, and the following proceedings were 
had out of the presence of the jury. ) 

THE COURT: You may proceed. 

BY MR. BLACKWELL: 

Q. Officer Duble, do you see the defendant in this Court today who you 
arrested on that particular occasion? A. Yes, I do. 3 

Q. Will you point him out, please? A. Sitting right over there (indi- 
cating). 

Q. How ishe dressed? A. With the blue dress suit. 

Q. Which end of the table? A. The end nearest you. 

MR. BLACKWELL: May the record show, if Your Honor please, that 
the witness identified the defendant. 

85 THE COURT: Is there any contention on the part of the defense counsel 
that the Officer has not identified your client on the stand? 

MR. STUPAR: No. 

THE COURT: The record will show that the police officer identified 
the defendant. Very well, proceed. 

BY MR. BLACKWELL: 

Q. Officer, I believe you testified when you went into this shack at the 
cemetery where you arrested the defendant you asked him about the gun, is 
that correct, or you found the gun, is that correct? A. I asked him first 
of all if he was the one that did the shooting. 

@. And what did he say? A. He said, "Yes, I did." Sothenl asked 
him where was the weapon that he did the shooting with, and he told me in 
the next room. : 

Q. . And then you recovered Government Exhibit No. 4, is that correct? 
A. I did. 

Q. Allright. Now, there came a time when you had a further conver- 
sation with the defendant? A. Yes. 
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Q. Concerning the shooting ? A. Yes. 

Q. When and where was that? A. After we left the scene ‘and the 
defendant and I with the rifle went to No. 11 Precinct. We went upstairs to 
the interrogation room to wait for the Homocide Squad to arrive. Upon-- 

Q. Now, just a moment. How long--did you go directly to the police 
precinct from the scene of the shooting after the patrol wagon treet 
A. How long? 

Q. I said, Did you go directly from the scene of the shooting after the 
patrol wagon arrived? A. To the Precinct? 

Q. Yes. A. Yes, sir. 

Q. And approximately how long did that require? A. It took about five 
minutes. | 

Q. And then when you got to the Precinct, what happened? A. We went 
upstairs, the defendant and I. | 

Q. And how long had you been upstairs waiting for the officers from the 
Homocide Squad to arrive when you further talked with this defendant ? 


A. I would estimate the elapsed time at about fifteen minutes, I would say, 
or shorter. I didn't quite finish the statement that I was talking to Mr. Fore- 
man about when they arrived. SoI turned him over to them then. 

Q. Allright. Well, now, what did you say to the defendant about this 
shooting up there shortly after your arrival at the Precinct and what did the 


defendant say to you, that is, to the best of your recollection? A. Iasked 
him why he would do something like that to a small child. He said that they 
had been bothering him, causing numerous depredations to the property up 
there, which ran into quite a bit of money, and he came back quite frequent - 
ly to stay there to keep the children out of the cemetery. I asked him where 
did he get the rifle. He said he got it from his father's house, just could 

not recall how long. I mean, the time that he had brought it from his father's 
house over there. I asked him had he fired it before, and he said yes, that 
several times he had fired into the woods to frighten them, not trying to hit 
them, just scare them. He said talking to them didn't do any good. I think 
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he said it was two times before this that he had used the rifle to try to 
frighten the kids, and he said that he didn’t mean to hit them. He said he 
was just trying to scare them. 

Q. Well, now, is that just about all you remember? A. That is just 
about all I had to say to him up there before the Homicide Squad came in. 

Q. Well, now, prior to your starting this conversation, Officer, did 
you make any threats on this defendant or use any force or any form of in- 
timidation to get him to talk? A. No, I promised him nothing. He was 
very cooperative. , 

Q. And then you would say that the statement was purely voluntary ? 
A. Yes, sir, it was purely voluntary. 

MR. BLACKWELL: Thank you. You may inquire. 

THE COURT: You may inquire. 

CROSS EXAMINATION 

BY MR. STUPAR: 

Q. Now, Officer Duble, did you call the Commissioner to arraign Mr. 
Foreman after he told you he had shot this boy? A. DidI? 

Q. Yes. A. No; Ididn't. 

Q. Do you remember when the Commissioner was called? A. No, I 
don't. 

MR. STUPAR: If Your Honor please, that is all. 

a ee ae oe ee a 
89 THE COURT: Let me find out your position. Do you have any more 
questions you desire to ask the Officer? 

MR. STUPAR: No, sir. 

THE COURT: Do you have any objection to the testimony which we 
heard out of the presence of the jury being repeated in the presence of the 
jury? 

MR. STUPAR: No, sir, we have no obj ection. 

THE COURT: Call the jury back. I just want to tell you this, that you 
may object to this testimony going in in order to preserve the record, in 
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order to protect any rights if the defendant has any constitutional rights in 
this matter; and the Court will take the position, even if you object, that 
the Mallory case is not applicable to this situation. . 
Very well, you are fully protected on the record. 
x *x« * * * *€* KK * | 
DIRECT EXAMINATION (CONTINUED) 

BY MR. BLACKWELL: : 

Q. Officer, I believe you testified that you arrested the person charg- 
ed with the shooting of the little boy who was in the alley when you arrived. 
Do you see the person in Court today you arrested for the shooting of the 
little boy? A. Yes, I do. ! 

Q.. Will you point him out, please? : 

THE COURT: Suppose you step down and point him out. ba He is 
sitting right here, the last man on the right. | 

MR. BLACKWELL: May the record show, if Your Honor please, that 
the Officer has pointed out the defendant as the person he arrested. 


THE COURT: The record will indicate or show that the Officer identi- 
fied the defendant. . | 
You may resume the stand. 


BY MR. BLACKWELL: 
Q. Now, after you arrested this defendant, you hada siaeatention 
with him, I believe, concerning the shooting, did you not? A. Yes, down 
at No. 11 Precinct. : 
Q. And after you arrested the defendant, he was taken to No. 11 Pre- 
cinct, is that correct? A. Yes, in the patrol wagon with myself 
Q. Upon arrival at the Precinct, did there come a time when you had 
occasion to talk to the defendant concerning this shooting ? A. Yes, I did. 
Q. . Will you tell His Honor and the ladies and gentlemen of the jury 
just what you said to the defendant with respect to the killing of Arthur 
Hammond and what he said to you, to the best of your recollection? A.. Upon 
arriving at No. 11 Precinct, the defendant and I and the weapon, we went 





1 
‘ 
| 
| 
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into the Precinct and upstairs to wait for the Homicide Squad which was on 
the way over to take charge of the case. Upon going upstairs, talking to 
the defendant, I asked him about the shooting, why he did it, and he said be- 
cause the children were causing numerous depredations to the property, 
that they were bothering him, and that he had brought this rifle from his 
father's house over to the cemetery to keep over there. I asked him if he 
had used the rifle before. He said yes, about two times, I believe he did, 
two or three. I asked him what did he do the other times. He said he shot 
into the ground, into the grass to scare them, because they wouldn't pay any 

attention to him; and he said he didn't mean to hit any of them. AndI 
asked him about this day, how come he hit the child this day. He said he 
didn’t know. He said that the whole bunch of them were over there that 
evening, just really pestering him. So he got the rifle out and showed me, 
told me where he was sitting, and went in to start to shoot. About that time 
the Homicide Squad arrived, and I turned him over to them; and that is all 
the statement that he gave me voluntarily. 


Q. ‘You say he gave it to you voluntarily? A. Yes. 
@. Did you make any promises tohim? A. No promises. 
Q. Did you threaten him or intimidate him in any manner? A. No, 


I didn't. 

Q. . Did not put him in fear? A. No. 

Q. Thank-you. A. He was very cooperative. 

Q. Now, Officer Duble, you saw the house where the defendant pointed 
out to you he was sitting when he fired the fatal shot, is that correct? 

A. Yes. 

Q. And you also saw the pillars on which the little boy was supposed 
to have been standing, is that right? A. Yes. 

Q. Now, in the direction from that house toward those pillars, what is 
beyond those pillars if a line is extended on out? A. Well, beyond the 
pillars where the children were standing is an open view. Itisa straight 
line up the fence road. 
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Q. Well, now, in a line, does that line run intoa street? A. It runs 
up to a street, yes, sir. i 
Q. Well, now, houses on that street? A. Yes, sir. i 
Q. What kind of houses? A. It is an apartment project. 


| 
\ 
| 
| 


MR. BLACKWELL: Thank you. You may inquire. 
. CROSS EXAMINATION | 
BY MR. STUPAR: | 
Q. Officer Duble, after you arrived on the scene and Mr. Foreman 
was going down the alley, the defendant here, Mr. Foreman, was going 
down the alley, did you know at that time what type of clothing. he was wear- 
ing? A. I didn't see him, sir, going down the alley. I didn't know what 
kind of clothing he was wearing. My information was that a man had left 
and was going down the alley, running down the alley and taking his shirt 
94 off. ! 
Q. You didn't actually see him running down the alley? A. No, I 
didn't see him running down the alley. ! 

Q. I understood you to say prior to that time that you saw him running 
down the alley? A. No. 

Q. Did Mr. Foreman at any time resist you? A. No, not as I know, 
except the incident where it frightened me a little bit when I went up to the 
door there and somebody kicked it shut. ! 

Q. . You don't know who kicked the door shut? A. No, I don't. 

Q. Was he cooperative when you did get the door open and found him ? 
A. Yes, very cooperative. 

Q.. Then he didn't resist arrest in any respect? A. No, sir. 

Q. Now, you testified that after you got down to the 11th Precinct you 
talked to the defendant, Mr. Foreman, and you asked him whether or not he 
shot this rifle before? A. Yes, sir. : 

Q. And he said he had shot it several times? A. He told m me two or 


three times. I forget which. : 
**« * * * * * «* | 
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95 Q. Your statement was, "He said he didn’t try to hit the kids." Did he 
say anything else besides didn't try to hit the kids? A. He said he didn't 
try to hit the kids, he didn't want to hit anybody, he just wanted to frighten 
them, scare them. 
* *x* * *€£& * *&* * * 
98 ROBERT M. ZIMMERS 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
*x* * * *£ *€ © *& * 
Q. And what is your occupation or business, Mr. Zimmers? A. I 
am a Special Agent of the Federal Bureau of Investigation assigned to the 


laboratory here in Washington. 
* *£ * &* * * * * 


100 Q. Agent Zimmers, I now show you what has been marked as Govern- 
ment Exhibit No. 4 for Identification. 


MR. BLACKWELL: As this time I would like to request that this be 


marked as Government Exhibit No. 5 for Identification. 3 
THE DEPUTY CLERK: Government Exhibit No. 5 marked for identifi- . 
cation. 
.MR. BLACKWELL: Thank you. 
BY MR. BLACKWELL: 
_ Q. Now, I show you the contents of Government Exhibit No. 5, Agent 
Zimmers, and ask you if you have seen that before.- A. The bullet, yes. 
-Q. Now, have you seen Government Exhibit No. 4? A. Yes, sir, I 
have. _ 
101 =: Q. Have you had occasion to compare Government Exhibit No. 5 with 
Government Exhibit No. 4 for the purpose of ascertaining whether or not the 
_ Exhibit No. 5 was fired from Government Exhibit No. 4? A. I did. 
Q. And when did you.do that and where, sir? A. I did that in the FBI 
laboratory on or about August 5, 1957, at which time it was delivered. 
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Q. Now, after having made this examination and comparison, Agent’ 
Zimmers, did you form an opinion as to whether or not Government Exhibit 
No. 5 came from Government Exhibit No. 4? 

THE COURT: Excuse me. Is Government Exhibit No. 5 the ‘bullet? 

MR. BLACKWELL: Yes, it is, Your Honor. | 

THE WITNESS: Yes, sir, I did. 

BY MR. BLACKWELL: 

Q. Now, will you tell the Court and jury what is your opinion and on 
what it is based, please? A. Upon the comparison of this bullet with test 
bullets that I fired from the weapon marked Exhibit No. 41 was ableto — 
identify Government Exhibit No. 5, the bullet, as having been fired from 
this particular weapon, which is marked Exhibit 4. a : | 

Q. Thanks, Mr. Zimmer. I have one further question. After having 
examined Government Exhibit No. 5, which is the bullet, ‘have you formed 
an opinion as to whether or not that bullet ricocheted at the time after it © 
was fired from Government Exhibit No. 4? A. Well, from my examination 


| 


of the bullet, there was nothing to indicate to me that it had. . hice nose is” 
in its original shape. _ | 
Q. Itake it, however, that you would not rule out the possibility of it 


having ricocheted, is that correct? A. No, sir, I could not. 
x * * * * * * * 


MR. STUPAR: I would like to make a request to have ae jury view 
the bullet at this time. te | 


| 
| 


* * * * * * * * | 


MR. BLACKWELL: If Your Honor please, at this time I wish to offer 
in evidence Government Exhibit No. 4 and No. 5. : 
THE COURT: Is there an objection to either one or both? Both may 
be admitted. 
* *£ * * * * * * : 
(At the bench) : os “ 
MR. BLACKWELL: If Your Honor please, I wish permission of the 


i 


| 
1 
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Court to make a correction in my exhibits. I identified this envelope yesterday 
as Exhibit No. 1, and I came back and identified it as No. 5. I don't have but 
four exhibits, but the record will show five exhibits. 
THE COURT: You want No. 5 changed to No. 1, is that correct? 
MR. BLACKWELL: That is correct, Your Honor. 
THE COURT: All right. The record will show that. 
* * * * * *€ * * 
116 GEORGE R. DONAHUE 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. BLACKWELL: 
* * *£ * * * * * 


Q. And you are a Sergeant with the Metropolitan Police Department assigned 
to the Homicide Squad, are you not? A. Yes, sir. 
Q. Directing your attention to the 29th of July, Sergeant, were you assigned 


to the Homicide Squad then? A. I was, sir. 

Q. And subsequent to then, is that correct? A. Yes, sir. 

Q. Now, did there come a time when you in company with one Sergeant 
Schwab made certain measurements at the cemetery located at 3287 - 15th 
Place, Southeast? A. Yes, sir. 

117 Q. Was that in connection with the death of one Arthur Hammond, a nine 
year old boy? A. Yes, sir. 

Q. Do you have your measurements with you now, sir? A. I have a copy, 
yes, sir, of certain measurements. 

Q. it was pointed out to you the pillar on which the deceased was eeasrtines 
at the time of his death? A. Yes, sir. 

2. Boe Ot Ue particular pillar or those two pillars there? 
A. Yes, sir. 

Q.. Are the two pillars the same in height? A. Yes, sir. 

@. Now, what are the measurements of those two pillars, sir? A. The 
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post is six foot seven inches high. 

Q. Six foot seven inches? A. Yes, sir. 

Q. What is the distance from those pillars to the window in the caretaker's 
building? A. The distance from that window to the first pillar, the southern 
pillar, is one hundred twenty feet. : 

118  @. Now, you say that window. Is that the window which was painted out 
to you as the window where the defendant was at the time of the shooting? A. 
Yes, sir. ; 

a Pe ee ee Tee ee, Se : 

Q. Now, is that level or is it downgrade one way or the other ? A. It 
appeared to be a slight downgrade there. | 

Q. In which direction, Sergeant? A. Towards the house. From the pillar 


towards the house, it goes downgrade slightly. 
* * * kK kK * KK 


Q. In other words, doI understand you to say that the house would be 
slightly lower than the pillars? A. It appeared to be to me, yes, sir. 

Q. Now, Sergeant, did you observe any trees near these pillars or between 
the pillars and this house? A. There is or was a line of trees there from 
along the fence and immediately adjacent to the pillars in question. 

Q. And what were the height of those trees when you measured them, Ser- 

119 geant? A. Let me see, the trees were about eight foot six cAnchess give 
or take an inch or two. ! 
Q. Eight foot six inches? A. Yes, sir. | 


Q. And how high did you say the pillars were? A. Six foot seven inches. 
Ce a oe a ee eee ! 





Q. That.is, the trees were two feet one-eighth taller than'the pillars? 
A. Yes, sir. 
120 BY MR. BLACKWELL: ! 
Q. Now, did there come atime, Sergeant Donahue, when you had occasion 
to talk to this defendant concerning the killing of Arthur Hammond, the nine 
year old boy? A. Yes, there did. 
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Q. And when and where was that? A. Well, the first time I saw the de- 
fendant was in, I suppose, the detective room of No. 11 Precinct, just shortly 
after the shooting. He had been taken there by Officer Duble of the Traffic 
Division. 

Q. Well, now, did you talk to him at No. 11 Precinct? A. .I did, sir, 
for 2 few moments. 

Q.. And that was shortly after your arrival there? A. Yes, sir. 

Q. Now,. will you tell the Court and jury just what you said to the defendant 
at this time in No. 11 Precinct and what the defendant said to you with respect 
to this shooting? A. Well, at that time I asked him what had happened. He 
said the kids were jumping all over the place. He said they were up and down, 
had gone in the cemetery. And he said, "I didn't mean to hit him. I only 


wanted to scare him.” And at that particular time -- 
MR. STUPAR: If Your Honor.please, I would like to object to this line of 


testimony. é 
121 * * * * * * * * 


THE COURT: Let the jury be excused for a minute. 
(The jury retired from the jury box. ) 

THE COURT: Now, will you state the ground of your obj ection ? 

MR. STUPAR: Well, Your Honor, this is a similar objection that we made | 
to Officer Duble. . Sufficient time had expired after this that the defendant, 
Mr. Foreman, could have been arraigned; and inasmuch as he was not arraigned 
prior to this time, that testimony is inadmissible. | 

THE COURT: As I remember, the last witness who testified about an 
alleged confession or statement made by the defendant, you did not object to 
the testimony going in.. Wasn't that your position? 

MR. STUPAR: Our objection at that time was that Officer Duble had taken 
Mr. Foreman directly from the graveyard to the station, whereas the present 
witness didn't see him until he got to the station, which we think -- 

BY THE COURT: 

Q. What time did you get to the station, Officer? A. I had to call at the 
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. time--I just noticed the boy was pronounced dead at 8:48 p.m. ; and when I ar- 
rived at the station, I called D.. C. General to determine whether or not he was 
dead; and at that time the doctor had just pronounced him dead. It would be 
safe to say it was not later than 8:55. : 

Q. 8:55p.m.? A. Yes, sir, the same evening. I went directly from the 
scene to No. 11 Precinct; and actually at the time I talked to the defendant, I 
had asked No. 11 Precinct to bring their wagon. There was another man at the 
time we wanted to take to Headquarters, and there was some delay or the wagon 
was busy; and at that time I made a decision to take him to Headquarters in our 
cruiser. | 


Q. Did you use any force or coercion or threats or anything like that against 
the defendant? A. No. He seemed to freely want to tell what had happened. 

@. He indicated he wanted to tell what happened to you? A. Yes. 

Q. And did you take it down in writing? A. At that particular time I did not. 

Q. Did you later reduce what he said to writing? A. About an hour there- 
after, yes. | 


Q. Where? A. Inthe office of the Homicide Squad. : 

123 Q. After he had been taken to No. 11 Precinct, in the office of the Homi- 
cide Squad? A. Right. | 

Q. Did you warn him of his constitutional rights? A. Yes, sir. 

Q. What did youtell him? A. I asked him if he wanted to give us a state- 
ment, tell us exactly what had happened. His reply was yes. I told him that 
any statement that he would give us could be used in court, for any future pro- 
ceedings in court; and he said he wanted to tell us what happened. 

@. Did you tell him any statement could be used for or against him? A. 
Yes, sir. ! 

Q. Is there anything else that you know that you told him ? A. Well, prior 
to the time the statement was reduced to typewriting, why, there was a lengthy 
statement, prepared statement that we always use and read to os defendant and 
ask him if he understands it. | 

Q. Did he say he understood the statement? A. Yes, sir. 
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125 THE COURT: When was the statement signed by the defendant? Was that 
the same evening? 

THE WITNESS: As soon 2s I could get him to Headquarters, he told us he 
would give us a statement. The statement was started at 9:50 p.m., and the 
statement was finished at 10:55 p.m. 

THE COURT: Do you want to say anything else? 

MR. STUPAR: There was a lapse of time of one hour between the time he 
found out the boy had died, when he received the word that the boy was dead 

126 and the time that this statement was started in writing. The formal ques- 
tioning was two hours before it was signed, and the man was not arraigned until 
the next day; and if we are going to follow the Mallory rule, this is a proper 
place to follow the Mallary rule, because there was no excuse for this. If 
there was any reason at all in the sense of justice here, I could see that. 

THE COURT: If they held this man for seven or eight or ten hours for the 
purpose of extracting a confession where he was subjected to continuous gril- 
ling, where alleged third degree methods were used, that is one thing; but 
there has been nothing shown to this Court that any unusual means were adopted 
or used by this Officer or anybody else. I don't interpret the Mallory decision 
the way you interpret it. I will listen to anything you have to say, but this is 
a question the Court must decide from the testimony in the case. 

MR. STUPAR: Well, we also have to determine here whether this man 
was advised of his right to counsel, and that is one of the reasons why he should 
be arraigned before the Commissioner so that any statement he made should 
be made with counsel. 

THE COURT: Did you advise him about his right to counsel? 

127 THE WITNESS: I advised him he didn't have to make a statement. I also 
told him he could get an attorney now or later. This was before the statement 
started. 

THE COURT: Do you have anything to show that the Officer is not telling 
the truth about that when he made the statement? 
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MR. STUPAR: No, but I think the purpose of the Mallory ruling is to 
prevent any such thing and that the Mallory rule applies here because this is 
a preventive rule; and although the facts in this case may not be applicable 
as you are stating them, I think that the purpose of the Mallory rule is to pre- 
vent any such incidents happening, any third degree happening. 

THE COURT: Rule 5(a) of the Federal Rules of Criminal Procedure, which 
are applicable in every Federal Court in the United States, incline this 
Federal Court, states as follows: 

128 x * * * * * KX 

It does not state that before he is taken before a United States Commis- 
sioner that he cannot talk with the prisoner or the defendant. That has been 
gone into in the Mallory case. The Mallory case held that having held the man 
for seven and one-half hours when he was accused of raping a woman or female 
in the District here, that that was too long a time to have held him. There- 
fore, it was unnecessary delay between arrest and arraignment. 

The Court does not believe that the Mallory case is applicable to this sit- 


uation; and if there is a conviction in this case, I don't know what is going to 
happen. You may appeal this case to the Court of Appeals and ask the Court 
of Appeals to decide whether this Court is wrong or right. I have made my 
ruling. Call the jury back. : 

(The jury returned to the jury box at 11:52 a.m.) | 


x * * * *€ * K * 


BY MR. BLACKWELL: 

Q. Sergeant Donahue, just before the jury left the room, I believe I had 
asked you a question which was as follows: Will you please state what you said 
to the defendant and what the defendant said to you relative to the shooting of 
the little boy, Arthur Hammond? | 

THE COURT: Give us the approximate time and place. | 

129 THE WITNESS: It would be on the second floor of No. 11 Precinct. I am 
not certain that it was the detectives’ office, but a room on the north side 
there. There were a nunber of chairs in it. I don't know what they used it 
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for. Lasked the defendant what had happened up there, and he explained that 
the kids were all over the place. . 

THE COURT: Excuse me, Officer. You stated at No. 11 Precinct. What 
was the approximate time? 

THE WITNESS: The approximate time would have been between 8:55 and 
9:00 p.m. 

THE COURT: That was in the evening of this alleged shooting ? 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. 

THE WITNESS: And he stated to me that the boys had been all over the 
place, that they had been climbing up on the walls into the cemetery; and he 
said he didn't mean to shoot him -- 

MR. STUPAR: Hf Your Honor please, I would just like to make my objection. 

THE COURT: This is all going in over your objection. All of this testi- 
mony you have objected to? 

‘MR, .STUPAR: Yes, sir. 

~ P}HE WITNESS: And I said, "You did shoot the boy, " and he said, ''Yes." 

It was at that time that I said to him, "Well, I am going to take you to the Hom- 
icide office. I want to take a statement from you and to take it down on the 

130 typewriter and for you to tell me exactly what happened." He said, "All 
right. I will go with you." And it was at that time we attempted to get the 
No. 11 Precinct wagon. I don't know what the delay was, but it was possibly , 
no more than ten minutes: I checked, and it seems that it was either at the 
hospital or busy at the time. Sol decided to take the defendant and a friend 
of his to the office in the Homicide cruiser; and I would say we arrived there 
at approximately twenty-five minutes after nine, somewhere around that time. 

BY MR. BLACKWELL: 

@. And upon your arrival at Headquarters in the Homicide room, what 
time was that approximately? A. I would say probably not later than twenty- 
five after nine. 

Q. And it was at that time that you asked the defendant if he wished to 
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make a statement or continue the statement? A. Yes, sir. 

Q. And did there come a time when his statement was reduced to writing ? 
A. Yes, sir. | 

131 Q. Was this done of his own free will? A. Yes, sir. 

Q. Did he indicate any reluctance to have this statement reduced to writing? 
A. No. He stated he wanted to tell us just what happened. 

Q. Do you have that statement with you? A. Yes, sir. ! 

THE COURT: Before you go on, let me ask a few questions. 

BY THE COURT: 

Q. When he said he wanted to tell you just what epeeien. did you tell 
him about what his rights were in case he said anything? A. Prior to the state- 
ment, directly prior to the statement, that would have been at 9: 50 or 9:55, 
whenever it started, that is when I told him what his rights were. 


Q. What did youtell him? A. I advised him that he didn't have to give 
a statement; that if he did give one, that it could be used in ai at his trial, 
if it became necessary. 


Q. Did you say it could be used for or against him? A. No. I stated it in 
the way I just told you. i 

Q. What else did youtell him? A. And prior to any statement, I told him 
he could have a lawyer if he wanted, it was up to him. And he said, 'Tam 
going to tell you what happened." | 

132 THE COURT: Very well. Proceed. | 

BY MR. BLACKWELL: | 

Q. And did he tell you what happened? A. I took a statement from him, 
and it was reduced to typewritten form. | 

Q. Do you have that statement with you, Sergeant? A. Yes, sir. 

Q. MaylIsee it, please? A. Yes, sir. 

MR. BLACKWELL: May it please the Court, I would like to request that 
this be marked as Government Exhibit No. 5 for Identification. 

THE COURT: Very well. | 

THE DEPUTY CLERK: Government Exhibit No. 5 marked for identification. 
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1388 BY MR. BLACKWELL: 

Q. . Sergeant, I show you what has been marked as Government Exhibit 
No. 5 for Identification and ask you if you recognize that. A. Yes, sir. 

This is the statement that we took from the defendant. 

Q. And this is the statement to which you have referred previously in 
your testimony? A. Yes, sir. 

Q. I show you the’ signature on that statement and ask you whose signa- 
tureitis. A. That is the signature of the defendant, Rollan Foreman. 

Q. . And who are the witnesses, sir? A. Private Howard Robert Duble 
and Sergeant Roy C. Schwab and myself. 

Q. Thank you very much, sir.. A. Yes, sir. 

MR. BLACKWELL: Do you wish to interrogate the witness? 

MR. STUPAR: We would like also to preserve the record on this and ob- 
ject to the introduction of the statement. 

134 THE COURT: That would be admitted over your chhectton: Did you want 
to ask him some questions first? 

MR. STUPAR: Yes, sir. 

CROSS-EXAMINATION -- BY MR. STUPAR: 

Q. . When you stated that you advised the defendant of his right to counsel, 
what time was that in relation to this statement? A. I would say it would be 
approximately five minutes. I knowI sat at the typewriter and was preparing 
to start this statement; and I hadn't read the full statement to him with regards 
to his rights and that it could be used against him at that time; but before the 

;-typing started, I mentioned to him about an attorney. 

Q. You also stated that you did not tell him whether the statement could 
be used for or against him. You just told him the statement could be used in 
court? A. . That is right, if it became necessary. 

Q. In referring to his right to counsel, did you also say that you could 
have a lawyer if you want one but you don't need one? A. I don't believe I 
put it that way. I said, "It is up to you, you.can have an attorney or no." I 





39 | 
believe that was my statement, but I don't think I mentioned to him that he did not 
need one. : 
135 MR. STUPAR: I have no further questions at this time. 

THE COURT: Did you offer that? 

MR. BLACKWELL: At this time I wish to offer it in evidence as Government 
Exhibit No. 5. 

THE COURT: It may be admitted over the objection of defense counsel, and 
you may read it to the jury. 

MR. BLACKWELL: If Your Honor please, I would like to request the Court's 
indulgence. The defense counsel wishes to see this statement. 

THE COURT: Very well. 

MR. BLACKWELL: If Your Honor please, at this time I wish to read Gov- 
ernment Exhibit No. 5. | 

THE COURT: Read the entire statement. 

MR. BLACKWELL: "Office of the Homicide Squad, Metropolitan Police De- 


partment, Washington, D. C., Monday, July 29, 1957. Stat ement started at 
9:50 P.M. Homicide case: Re death of Arthur A. Hammond, male, colored, 9 
years of age, pronounced deadat 8:48 P.M., July 29, 1957, at D. C. General 


Hospital by Dr. Clarence Vaughn of Staff. 
Question by Detective Sergeant Roy C. Schwab: Q. What is ‘your full name, 


age and place of residence? A. Rollan Vincent Foreman, Sr., 46 years, 2510 - 
12th Street, Southeast. 

By Detective Sergeant Roy C. Schwab: Rollan V. Sa ‘you are being 
held on account of the death of Arthur A. Hammond, Jr., colored, who was pro- 
nounced dead at 8:48 P.M., July 29, 1957, this death being caused by his being 
shot while in the cemetery, 3237 - 15th Place, Southeast, about 8: 15 P.M.,, July 
29, 1957. I now ask you if you want to make a complete statement telling what - 
knowledge you have of this shooting, so that it can be taken down in typewritten 
form. Before making such a statement I advise you that it must ‘be made freely 
and voluntarily; also that your statement will be used in court at ‘your trial if it 
becomes necessary. After hearing what I have just told you, do you want to make 
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such a statement? 

Answer by Rollan Vincent Foreman: "TYeah. " 

Question by Detective Sergeant Roy C. Schwab: Q. How long had you. known 
the decedent, Arthur A. Hammond, Jr. ? A. I didn't know him. 

Q. While in the cemetery, 8237 - 15th Street, Southeast, about 8:15 P.M., 
July 29, 1957, did you have some trouble with Arthur A. Hammond, Jr., which 
led to his death? A. Only today, he was with the gang, this is every day. 

By Detective Sergeant Roy C. Schwab: Now Rollan V. Foreman, tell me 
in your own words what occurred which resulted in this shooting. 

137 I have been employed at Ohve Sholom Cemetery as the caretaker for the 
past six years. This cemetery is located at 3237 - 15th Place, Southeast. I 
have trouble with all of the boys all over the project which is at 15th and Robin- 
son Place, all around there. They come in the cemetery and break the pictures 
out of the stones, break up the sprinklers, take the handles off of the spigots. 
About four months ago I bought an old twenty-two rifle from my home to the 
cemetery office for safekeeping. I'm pretty sure it was the week before last 


that I shot this rifle up in the air to frighten the boys out of the cemetery. It 
was the same bunch of boys as was in there tonight. I fired twice that night--" 

MR. STUPAR: Objection. It says, "It was not the same bunch of boys that 
were in there tonight." 


THE COURT: Let us correct it. 

MR. BLACKWELL: Iam sorry. It is written over here, and I misunder- 
stood this. | 

THE COURT: Suppose you let the witness look at it, Mr. Blackwell. 

THE WITNESS: That is correct. The defendant corrected it himself, then 
initialed it. 

THE COURT: Very well. 

138 (Mr. Blackwell then continued reading Government Exhibit No. 5.) 

MR. BLACKWELL: "It was not the same bunch of boys as was in there 
tonight. I fired twice that night, both times up in the air. 

I left the cemetery about four o'clock and went to the store. I came back 





41 
to the cemetery as I usually do. I guess I got back there about five-thirty to 


quarter to six. This same group that was in there tonight was all down near the 
office. They had beanshooters. After that they leave there and they came up 
to the third gate, shooting at the birds and climbing all over the fence. I runs 
them away. They came back again. They was up by the third gate, up on the 
pillars, on 15th Place. I ran them off again.. They comes back. Then I goes 
to the fence and tell them to stop playing around. They then went up the way 
a little to the next gate. I run them away again and they came back again. Then 
there was only about six of them; but when they went away this time, they came 
back with a gang. There was quite a few of them. I told this gang to go on. 
Some of them might have gone, but I went on up in the field; and when I came 
back, the gang was still there by the third gate. I walked on down to the office 
and I got my twenty-two rifle out and I fired two shots up in the grounds, below 
where the boys were to scare them off. Some of them still hung around, some 
of them left. This boy that had a red shirt on went and he got some more boys 
and he came back. They played around a little while. I told them to leave. 
Some of them left. I thought they all had left, but I fired up into the trees. I 
fired one shot towards the last gate. I heard some boys say that some one of 
them was shot. I didn't believe them; but when I saw some erown folks coming 
over there, I walked on up to the fourth gate on 15th Place. Then I saw this 
boy laying on the ground. I saw that he was shot then. I came on back to the 
office, changed my shirt, and put my pants, I mean I was going to change the 
pants that I have on now. The officers came down and they told me to come 
with him. The officer asked me where the gun was, and I told him it was behind 
the television in the office and he got it. That's all. 
Questions by Detective Sergeant Roy C. Schwab: | 
Q. Had you anything to drink at the time that you shot your rifle this 
evening? A. I only had one can of beer. This was just before this happened. 
Q. I now show you a 22 caliber single shot Remington rifle with the initials 
HRD scratched on the butt for purpose of identification, also this gun has a 
cracked stock, and ask you if this is the gun you fired towards the fourth gate 
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of the Ohve Sholom Cemetery about 8:15 P.M., this date. A. Yes, sir. 

140 @. How long have you had this gun? A.. My daddy had it before me. I 
don't know how long. . | 

Q. Where were you standing when you fired this gun? A. I was standing 
on the north side of the office, inside, firing out of the window. 

Q. Approximately how far is the fourth gate from this window where you 
were standing? A. I guess about fifty feet. 

Q. Are there any trees between the office and the fourth gate? A. Yes. 
Trees are planted all along this fence up to the fourth gate. 

Q. In your statement you have said that you brought this gun to the ceme- 
tery office for safekeeping. What do you mean by this? A. I took it over there 
because nobody is at home during the day. I leave it at the office. It has been 
there ever since I took it over there four months ago. 

Q. . Did you bring any ammunition for this gun when you brought the gun 
over four months ago? A. No. A boy gave me some to keep for him last year 
and he never came back for it. 

141 Q. ‘You have said in your statement that all of the boys had left before you 
fired the last shot. What was the purpose of firing the last shot if the only time 
you fired the gun was to frighten the boys? A. Ijust fired it, I guess. I didn't 
know anybody was up there. 

@. Who was in the office when you fired the last shot? A. A fellow was 
in the back, in the adjoining room. His last name is Robinson. 

Q. What are your regular assigned hours at the cemetery? A. 17:30 A.M. 
to 4 P.M., but on occasions I get there earlier and sometime stay later. 

Q. Was there any particular reason for coming back tonight. A. No. I 
just wanted to change the sprinklers around. That's all. 

Q. . When was the first time that you realized that the boy was shot? A. 
When the grownups came over to where he was laying on the ground and blood 
was coming down his front. 

Q. Is there any kind of screen in the window that you shot out of? A. No 


screen. It was open. It stays open. 
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142 Q. Is it necessary for you to stoop or kneel when you fired the gun out of 
the window? A. No. Iwas sitting inthe chair. I layed it on the window sill. 

@. How far did you go in school? A. I finished elementary, the eighth 
grade. , 

Q. Can you read and write? A. Yes, sir. | 

Q. Have you made your statement freely and voluntarily, without any force 
or promises being made or used by anyone to obtain same? A. ‘Yes. 

Q. Is there anything that you want to add to your statement that has not 
already been covered? A. Nothing that I meant to say. I have said all that I 
can say. a 

Statement finished at 10:55 P.M., typed by Detective Sergeant G. R. Donahue.” 

MR. BLACKWELL: If Your Honor please, this aia the reading of 
Government Exhibit No. 5. 

THE COURT: Let me ask you a question, Mr. Blackwell. Did this Officer 
go to the caretaker's house? He never was there, was he? | 

MR. BLACKWELL: I believe he was. I don't know whether he went inside. 

143 THE COURT: Let me ask you this. It may be in the record. You tell me 
if itis. Was the caretaker's room where he claims he was sitting in the chair 
on the ground level or was it on the second floor? Has that been developed: in 
the case by the other officers or will you stipulate as to where it was? 

MR. BLACKWELL: This Officer has testified, Your Honor, as to the 
height from the ground. However, we can develop this, the first or second floor. 

THE WITNESS: It is only a one-story house, Your Honor. 

THE COURT: It is my understanding that the room of the caretaker" s house 
is on the first floor. | 

THE WITNESS: Yes, sir. 

THE COURT: And you go right into his room? : 

THE WITNESS: Yes, sir. Actually, the opening of the window is seven 

foot eight inches. | 

THE COURT: That is what I want to know. Thank you very much. 

BY MR. BLACKWELL: | 


| 





a 
Q. I believe I asked you a question as to whether or not that was on the 
same level with these pillars where the deceased was when he was shot. A. 
There is a very slight downgrade from the pillars running down to the house. 
It is a southerly direction. 
eS ee, eee 
146 CROSS-EXAMINATION (CONTINUED) 


BY MR.. STUPAR: 
* * *€ *€ *& * * 


145 Q. Did you notice the height of the trees between the building and the pil- 
lar? A. I have a picture here. I don't know. They all appear about the same 
height. The pictures were taken the following morning, but they were all about 
the same height. Some away from this area were taller trees, but right in the 
direct line they appeared about the same height to me. 

_Q. But you didn't measure them with any other trees? A. Other than the 
tree between the line of fire and the pillars and the windows, one adjacent to 


the pillar. 
* * * * * *€ *€ * 


. @ Then other trees could have been a foot or two higher or shorter? A. 


I have no recollection of that. 
x * * * * * * * 


446 THE WITNESS: I have no recollection of any trees taller than the one by 
the pillar that was approximately eight feet six inches. 

@. Then other trees could have been a foot or two higher or a foot or two 
shorter than the tree next to the pillar? A. I wouldn't say a foot or two. I 
would say all approximately the same height or shorter. I don't remember 
that much variance in any trees in this area. 

Q. Let me repeat my question. - As a matter of fact, then, you don't know. 
These trees could have been higher or taller or shorter? A. Somewhere near 

' by the pillars? 


Q. Yes. A. I guess they could have, yes. 
* * * * *& - * * * 
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147 Q. ee ee Oe ! 
Was there any circumstance that would lead you to ask this question whether 
he was standing rather than where were you standing. A. The fact that that 
window was only open a certain area there from the bottom, I I would assume 
he would have had to be kneeling or sitting in a chair or ina crouched position. 
That is the only reason that that question came to mind, if that is what you 
have in mind. : 

Q. Very well. A. In other words, the window was open from the bottom, 
and a man of his height could not have been standing. He would have to be 
crouching or sitting in a chair or kneeling there out of the window to have fired 
it. That is the reason. | 

* *« * * * * *€ * | 
149 Q. Do you recall if there was a picture taken from the window facing the 


pillar? A. I believe there was, yes, sir. | 
x * * * * * * * | 


152 EDWARD J. DION, JR. | 


was recalled as a witness for the Government and, having been previously 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. BLACKWELL: : 
x *x« * * * * * * | 


THE DEPUTY CLERK: Government Exhibit No. 6 marked for identification. 
x * * * * * * * 
Q. Inow show you what has been marked for the purposda of identifica- 
tion as Government Exhibit No. 6 and ask you, sir, if you recognize that picture. 
* * * * * * * * | 


156 (The jury retired from the jury box and withdrew from the courtroom. ) 
x * * * * * * * ! 
BY THE COURT: i 
Q. How far away were you from one or the first pillar that is shown in 
this photograph, Government Exhibit No. 6 for Identification, when you took 
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the picture? A. Approximately? 

Q. Yes. A. I would make a guess about from here to the end of the 
courtroom. I would say about fifty feet. 

Q. Do you know how many feet that room is that was occupied by the care- 
taker? 

MR. BLACKWELL: It is supposed to be 120 feet, Your Honor. 

BY THE COURT: 

Q. The testimony, I think, shows that the caretaker's room or the defend- 
ant's room where he was when he allegedly shot the boy was approximately 120 
feet from one of these pillars. Would that refresh your recollection on it? 

157 A. Sir, you say the first pillar. Iam assuming from the camera to the 
first pillar about fifty feet to me. 

Q. Only fifty feet to you? A. About that. , 

Q. Allright. Now, did you have one of these cameras that brings the 
object closer to the camera? A. No, sir. I havea Press Speed Graphic four 
by five, one of the Department cameras. 


Q. What does that do? A. It takes exactly the picture that would fit ina 


four by five negative? 
Q. How far away does it appear in this picture that the camera was? Take 


a look at this picture. A. How far does it appear the camera is from the 


column ? 

Q. In that picture. A. I don't know as I could answer that, sir. 

Q. Well, it appears to be a very short distance in that picture. A. Shorter 
than fifty feet. 

Q. That is whatI mean. A. Yes, it might appear like that. 

@ What causes that? A. Ido not knowthe cause. This particular pic- 
ture is approximately four times enlarged over the original negative, the ori- 

158 ginal negative being four by five inches; and this particular photograph is 

eight by ten. . So that brings it up about four times the enlargement of the original 


picture. 
Q. Frankly, the thing that bothers this Court is this: From looking at this 


ve 
-s 


=—, 





47 
picture, Government Exhibit No. 6 for Identification, it would appear that the 
camera was very close to the pillar there, whereas, as a matter of fact, it was 
probably anywhere from fifty to one hundred feet away from it. Isn't that true? 
A. Yes, sir. It can shoot well into a thousand feet. ee 
x * * * * *& *€ | 
THE COURT: + tk BRE | 
Do you have any objection? 


ee 
* * * * * * * * 


THE COURT: I understand the purpose of it very well, but it is likewise 
the duty of the Court to see that no evidence gets in here of a prejudicial nature. 
This picture, in my opinion, Mr. Blackwell, does not represent to me at least 
a picture that seemed to be taken from a distance of aaa one hundred 
feet away. That is my objection to it. 

MR. BLACKWELL: I can appreciate Your Honor's position; because it does 
place the scene of the crime closer to the defendant and it could be prejudicial. 





THE COURT: That is exactly the point. The jury might say looking at that 
picture it is plain as daylight. Here is a picture taken in the daytime, and it 
looks to me as if it is only about as far as from where you are standing to me. 

MR. BLACKWELL: I will withdraw the offer. : 

* * * * * * * * ! 
DIRECT EXAMINATION (CONTINUED) _ 

BY MR. BLACKWELL: - 

Q. . Officer Dion, I show you what has been marked as Govelnment Exhibit 
No. 7, sir, and ask you to take a look at that and tell me whether or not you 
recognize that. A. Yes, sir, I do. 

Q. What isthat, sir? A. A photograph showing the caretaker's building, 
the roadway directly in front of the building, and the columns and entrances to 


| 


the cemetery grounds. ! 
x *« x * * *© * * 


168 CROSS EXAMINATION (CONTINUED) 


| 


| 
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BY MR. STUPAR: 


x * * * * * * * 


171 Q. Do you know the position you were standing there, what the difference 
in elevation is between the position you were standing and the window from 
which the shot was fired? A. I don't think I could say whether or not there 
was a rise or even a fall in the elevation, between the window I took a picture 
out of, not this picture, and where I was instructed to show a picture location, 
in other words, between the window and the column. I was instructed if I could 
get that in the camera to take that picture. As to an elevation of a rise or fall, 
I don't know. 
* * * * * * * * 
173 MR. BLACKWELL: Now, Your Honor, having finished this matter with 
the picture, we come to this subject I have mentioned to Your Honor just before _ 
noon. >3 

THE COURT: What do you propose to prove? 7 

MR. BLACKWELL: I propose to prove previous threats against the de- 
ceased by the defendant which happened approximately three months previously. 

THE COURT: What were the nature of the threats? 

MR. BLACKWELL: The threats were that he came tothe home of the de- 
ceased, and the mother and father were there, and he told the little boy that he 
was going to kill him, toid the mother and father that he was going to kill him, 
and these little children if they didn't stay off his father's premises, not the 
same premises but his father's, which are in the same vicinity. 

THE COURT: His father's premises -- 

MR. BLACKWELL: -- which are in the same vicinity. Of course, the 
purpose of this is to show motive, intent, and to refute the defense of mistake 
or accident. 

THE COURT: Of an accidental shooting? 

MR. BLACKWELL: Yes, Your Honor. That is our purpose in offering 
this testimony, and I think starting with the case of Moore versus United States, 
150 U.S., it has been held that it is discretionary with the court as to whether 





49 
that should be admitted. There are many other landmark cases which hold that 
evidence comes in as an exception and is admissible showing intent and to re- 
fute the defense of accident. | 
174. THE COURT: Do you have any objection? | 
MR. STUPAR: Yes, Your Honor. I agree with Mr. Blackwell that it is 
a matter of discretion with the court to rule upon this case. Most of the cases 
held in motive cases or intent are murder charges, first or second degree 
murder. I don't think this is the case ina manslaughter charge such as this. 
And we have talked to the defendant about this. He says he went over to the 
house, they were breaking windows in his father's house, and that he never 
talked to the boy, never saw the boy at all, told the parents to have the child 
stop breaking the windows, but never made any statement such as has been 
brought up here, and I think within three months. Now, this is the summertime. 
So you have July, June, and May, which brings it back into April, before the 
kids are out of school. | 
THE COURT: I suppose you take the position that if he were indicted for 
first degree or second degree murder that evidence would be admissible. 
MR. STUPAR: I think it could show more motive. i 
THE COURT: Now, you have made the proffer of proof. Who is going to 
testify to these facts? 
MR. BLACKWELL: The mother and father of the ivausek and a little 
175 sister probably around ten years old, eight or ten. And, i course, he did 
have a gun at that time. 
THE COURT: Was the boy present when these remarks were made? 
MR. BLACKWELL: The deceased? ! 
THE COURT: That is right. 
MR. BLACKWELL: I don't know whether the deceased was areuak Iam 
not sure whether he was present or not. | 
THE COURT: You don't know whether the deceased was present or not? 
MR. BLACKWELL: No, Your Honor, but I don't think it is material. 
THE COURT: Just as a matter of information. Now, I think I am going to 
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admit the testimony. 

MR. STUPAR: I think it is definitely prejudicial to this defendant. 

THE COURT: I think it is legal evidence. You see, manslaughter is an 
unlawful killing, as you know, of an individual without malice aforethought. I 
suppose your defense, from what I have been able to gather in this case, is that 
he fired this gun not for the purpose of killing anybody or hurting anybody, just 
to scare them. The jury may not agree with that version of the case, you see. 

MR. STUPAR: But if we admit some evidence of an act that has taken 

176 place at least three months prior to this time -- 

THE COURT: Frankly, he is lucky he was indicted for second or third 
degree. 

MR. BLACKWELL: Had we had all this evidence then, he would have been 
indicted for second degree. 

THE COURT: Of course, the jury doesn't hear this and it hasn't any in- 
fluence on me one way or the other. Iam saying if that is a fact that he had 
those prior facts, he was lucky he wasn't indicated for second or first degree 
murder. At any rate, I am going to admit the testimony over your objection. 

(In open Court:) 
Thereupon 
SELMA H. HAMMOND 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: : 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. Please -- 

THE COURT: Let me say something, Mrs. Hammond. It is going to be 
necessary for you to speak loud enough so all the ladies and gentlemen over 
here can hear you. Now wait until the District Attorney finishes asking you 2 
question, and then you give any answer you wish to give; but speak loud enough 
so everybody can hear you. Allright. Proceed. 

177 BY MR. BLACKWELL: 
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Q. Please state your full name, Mrs. Hammond. A. My = is Selma 
H. Hammond. 
Q. Where do you live? A. I live at 2628 Barry Road, southeast. 
Q. Directing your attention to the 29th of July of last year, where were you 
living at that time? A. I was living at 2605 - 12th Place, Southeast. 
Q. Are you the mother of Arthur Hammond, Jr., who was killed on July 
29? A. Yes, Iam. 


Q. Now, do you know the defendant in this case, Rollan V. Foreman? A. 
Yes, I do. 


Q. How long have you known the defendant? A. About a on sixteen 
years. ! 


Q. Sixteen years did you say? A. Yes. | 
@. Going on sixteen years? A. Yes. | 


Q. Now, directing your attention to sometime prior to last year or before 
July 29, last year prior to or before July 29, did the defendant have occasion 
to visit your home? A. Yes, he did. 


178 Q. Did anything unusual happen when he visited your home?’ A. Well, the 
first visit he made -- : 


Q. Answer yes or no. Did anything unusual happen? A. No, nothing un- 
usual the first visit he made. 

Q. Did there come a time when something unusual bone when he visited 
your home? A. Yes. 

Q. When was this? A. When something unusual appened’? 


@. Yes, approximately. A. That was about two weeks after I moved to 
2605 - 12th Place, Southeast. | 


Q. Well, now, when did you move to the 2605 - 12th Place address? A. 
March 6. 

Q, And this happened approximately two weeks after that? | ‘A. Yes. 

Q. Will you tell the Court and jury just what happened of an unusual nature 
as far as the defendant is concerned in visiting your home on that occasion ? 
A. Well, it was in the night, between nine and ten o'clock. I had just put the 
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children into bed. So my daughter, Mary Ellen, she called me. She said, 
"Mommy" -- 

179 @ Justa moment. You can't tell us what anybody told you. Asa result 
of having talked to this daughter, what did you do, if anything? A. Well, after 
she called me I looked through the-door and Rollan had a shotgun in his hand 
at the door. 

Q. When you say Rollan, who are you referring to? A. Mr. Foreman. 

Q. Very well. What did you do, if anything, when you saw him at the 
door with the shotgun in his hand? A. I called my husband and told my husband-- 

Q. Did your husband come? A. Yes, he did. 

Q. After your husband came, did anything unusual happen then? A. Well, 
he talked to Mr. Foreman. 

Q. Did he open the door? A. Yes, he did. 

Q. Was anyone else present besides you and your husband? A. My hus- 
band was standing in the door, and I was standing behind him. 

Q. Was anyone else present? A. And the little boy that Rollan shot, he 

was standing behind me. 

180 Q.. And were any of your other children present? A. Yes. Mary, she . 
was standing in the door of the bedroom. 

Q. Now, what happened when you opened the door and the defendant was 
there when your husband came down and your little boy who was killed was 
standing behind you? A. He saidto my husband, he said, "Arthur, " he said, 
"T heard that your children had been up to the house on my father's premises." 
He said, "If I catch any of them up there, Iam going to shoot them.” 

MR. BLACKWELL: Thank you. I have no further questions. 

THE COURT: Cross-examination. 

CROSS EXAMINATION 

BY MR. STUPAR: 3 

Q. Mrs. Hammond, you moved to 2605 - 12th Place, Southeast, you said, 
on March 12th? A. March 6. 

Q. And you say this incident took place about two weeks after you moved 
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there? A. Yes. 

Q. You knew Rollan for sixteen years? A. Yes, I have. 

Q. Had Rollan ever come over to your other house at any time prior to 
this time? A. No, sir. He came to my house on Nicholas Avenue when my 

181 husband was working with him, over to the cemetery. | 

Q. You say your husband. What is your husband's name? ‘ Arthur 
Adam Hammond, Sr. | 

Q. How long have you been married to Mr. Hammond? A. ‘Sixteen years. 

Q. Did anybody else besides you see. the shotgun that Rollan was carrying ? 
A. Yes, my daughter saw it. 

Q. Did your husband see it? A. Yes, he saw it. 

Q. Had your son ever come back and told you that he was up around the 
house than Rollan was referring to which belonged to his father a A. No. 

Q. Did Rollan say that he was going to harm your little boy specifically 
or did he say that he was going to shoot anybody that he caught around the house? 
A. He said that he would shoot any of my children that would come on that 
premises. | 

Q. At this time did he say anything at all about the cemetery? A. No, 
he did not. : 

Q. Did any similar act happen any time after this time in March? Did 


182 he ever come to the house again with or without a gun and make any other 
threat? A. No, he never did. | 
Q. Did your boy ever come home at any time after that and fey that Rollan 
had made any threat? | 
MR. BLACKWELL: I object, if Your Honor please. It would be purely 


hearsay. i 
THE COURT: If he wants hearsay in, he has opened the door. 
MR. STUPAR: I will withdraw the question. | 
THE COURT: It is withdrawn. You don't have to answer. — 


BY MR. STUPAR: | 
Q. Mrs. Hammond, do you know the difference between a rifle and a 
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shotgun? A. Well, Ido. I know it was about this tall (indicating), and he had 
it down beside him. It was one of those long ones, 2 rifle, a shotgun; and he 
had it down beside him at the door. It was a long one. It wasn't short. It was 
that long (indicating). 

Q. The question I am asking is, Do you know the difference between a 
shotgun anda rifle? A. Yes. I would. If I seen it, I would. 

Q. And did you notice whether this was a double-barrel shotgun? A. No, 

183 I couldn't see that close, because he had it down beside him at the door; 

and after I seen it, then I called my husband. 

Q. Where were you married, Mrs. Hammond? 

THE COURT: Unless you can show that it is material -- 

MR. BLACKWELL: Objection. 

THE COURT: I will sustain the objection. Do you want to come to the 
bench ? 


MR. STUPAR: Yes. 
MR. BLACKWELL: We don't have any objection. 


THE COURT: I already ruled, Mr. Blackwell. 


(At the bench:) 

THE COURT: What is the materiality of that question ? 

MR. STUPAR: I believe she has never been married to this man, this man 
that she is presently living with, Your Honor, I think it is important for the 
impeachment of this witness. 

THE COURT: Suppose she hasn't. Suppose she is his common-law wife. 

MR. BLACKWELL: With all these children. 

THE COURT: Is that the purpose, to show that she is the common-law 
wife of this man? 

MR. STUPAR: It is just impeaching, nothing else but to impeach the wit- 

184 ness’s testimony. 
MR. BLACKWELL: I will withdraw the objection. 
{In open Court:) 
THE COURT: You may ask the question. 





BY MR. STUPAR: 
Q. Now, after this letter -- 
MR. BLACKWELL: If Your Honor please, I think there is | a question pending. 
MR. STUPAR: I will withdraw the question. | 
THE COURT: Very well. Proceed with the next question. ! 
BY MR. STUPAR: | 
Q. After this date in March when Mr. Foreman came over and made this 
alleged threat against your children, did you talk to the children about this ? 
A. Yes, I did. | 
Q. Did you report this incident to the police? A. No, I did not. 
Q. Did you ask your husband to report it to the police? A. ‘No, I did not. 
Q. Was there any reason why you didn't report it to the police at that time ? 
A. Well, at the time before this happened, Mr. Foreman and my husband and 
I, we all socialized together. : 
185 | MR. BLACKWELL: May I interrupt at this time. The se is not talk- 
ing loud enough, Your Honor. 


| 
\ 
i 


THE COURT: I hate to keep interrupting the witness geele but Iam go- 
ing to have to suggest to you again that you are not getting over what you are 
saying, I don't think, tothe jury. They are the ones who are going to have to 
judge this case and decide it. Will you repeat her last cali | Mr. Reporter? 

(The Reporter read the last answer. ) | 

THE COURT: I want you to keep your voice up now and try to do better, 
try to speak a little louder. 

BY MR. STUPAR: 

Q Now, did you continue to socialize together up until the time that your 
boy was shot? A. No. After he came to my house that night -- 

Q. Alittle louder. A. After he came to the house that night, I went over 
to his brother's, the one that lived in the next cemetery. And SO I told his wife 
about what had happened. So she told me, she said, "Before Rollan came to 
your house" -- : 


| 
1 


THE COURT: She is now bringing in some hearsay. 
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MR. STUPAR: I was objecting to that. 

THE COURT: You can't tell what somebody told you if the defendant or 
Rollan was not present. All right. Proceed. 

186 BY MR. STUPAR: 

Q. The question is, Did you socialize with Rollan up until the time that he 
shot your boy? A. No, I did not. | 

@. And when is the last time you ever had any social or had ever been to 
any social events or socialized with Rollan Foreman? A. That was the night 
before. I mean, that was the night before.he. came to my house. 

Q. Mrs. Hammond, do you have any other interest in this case, in this 
matter? 

MR. BLACKWELL: I object, if Your Honor please. It is immaterial and 
irrelevant. 

THE COURT: Wait until he finishes his question, and then I will rule on 
the objection. Finish your question. 

BY MR. STUPAR: 


Q. Mrs. Hammond, do you have any other interest in this matter besides 
the matter being contested here today? 

THE COURT: I will sustain the objection in the form of the question that 
you put to the witness. If you have anything you want to impeach her on, you 
may do so. . 

MR. STUPAR: I will withdraw the question. 


BY MR. STUPAR: 
Q. Mrs. Hammond, recalling this incident again which happened in March, 
187 did this incident take place during the morning or evening when Rollan 

visited your house? 

MR. BLACKWELL: If Your Honor please, that is repetitious. She has 
already answered that. 

THE WITNESS: It was in the night between nine and ten o'clock when Rol- 
lan came to my house. It was in the night. 

BY MR. STUPAR: 
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Q. Do you remember him being there in the morning just about that time 
of the month after you moved over there? A. No. He had been there be- 
fore, but it was not inthe morning. But it wasn't about this. It was some- 
thing about my husband tearing down a shed on the premises, on his father's 


premises. 
{ MR. STUPAR: We have no further questions of this witness. 
REDIRECT EXAMINATION 3 
BY MR. BLACKWELL: i 
Q. When were you married, Mrs. Hammond, to Mr. Hammond. A. 
Mr. Hammond is my common-law husband. I have been with him for sixteen 


years. 
Q. How long? A. For sixteen years, July 5. | 
188 Q. And how many children do you have? A. I have had seven children, 
six living and one dead. i 
MR. BLACKWELL: Thank you, Mrs. Hammond. | 
THE COURT: You may step down. 
(The witness retired from the witness stand. ) 
MR. BLACKWELL: Mary Hammond, please. 
Thereupon 
MARY ELLEN HAMMOND ! 
was called as a witness for the Government andwas examined and testified 
as follows: ! 
BY THE COURT: : 
Tell me your fullname. A. Mary Ellen Hammond. ! 
Speak up. A. Mary Ellen Hammond. 
And how old are you? A. Eleven. 
Eleven? A. Yes, sir. 


PHO OQ 


Do you goto school? A. Yes, sir. 

What school? A. Turner Annex. 

Do you go to church on Sunday? A. Yes, sir. : 

Now, you know what happens to little girls when mys die when they 


£2200 
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don't tell the truth? A. Yes, sir. 

Q. What happens to them? A. They go to hell. 

Q@. Where? A. They go to hell. 

THE COURT: Allright. She may testify. 

(The witness was sworn. ) 

DIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. I believe your name is Mary Hammond? a. Yes, sir. 

Q. Now, I want you to keep your voice up, Mary, please, so His Honor 
and the ladies and gentlemen of the jury and those gentlemen sitting over there 
at the counsel table can hear you. Where do you live, Mary? A. 2628 Barry 
Road. 


What section of the city? A. In southeast part. 
. Where were you living on July 29 of last year? A. 2605 - 12th Place. + 
- And how long had you been living there? A. About eight months. 
Do you know the defendant in this case, Rollan Foreman? A. Yes, sir. 


How long lave you known him? A. I say about a year. 
Have you ever seen him at your home on’ 12th Place? A. Yes, sir. 
He came in one time for my father to do some work for him. 

THE COURT: Wait a minute. You are going to have to talk a little louder 
so that these ladies and gentlemen can hear you. Start over again and tell us 
when he came there. 

THE WITNESS: I think he came there one time for my father to do some 
work for him. 

BY MR. BLACKWELL: 

Q Allright. Did he come there any other time? A. He came there 
one day and told my mother if she didn't keep my brother off his father's pre- 
mises that he would shoot him. 

Q. Was anyone with him? A. No, sir, he was by hisself. 

Q. Did he have anything with him? A. Yes, sir, he hada rifle. 

Q. What time of the day or night was this? A. About eight, I would say. 
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191 Q. Evening or morning? A. It was at night. 

MR. BLACKWELL: Thank you. I have no further questions. 

THE COURT: What time did she say? : 

MR. BLACKWELL: She said around eight o'clock in the evening. 

THE COURT: Eight o'clock. Thank you. This gentleman here wants to 
ask you a few questions. I want you to keep your voice up again so that every- 
body can hear you. : . 

CROSS EXAMINATION : 

BY MR. STUPAR: | 

Q. Do you remember the time that Rollan came over and asked your 
father to help him do some work? A. I think -- I can't remember what day 


it was, though. 


Q. Isaid, Do you remember one time he came over to talk to your father 


about doing some work? A. No, sir. | 

Q. You don't remember that? A. No, sir. , | 

Q. Do you remember the other time you said he came over the house 
about eight o'clock? A. Yes, sir. i 

192 Q. And was this in the morning or was this in the afternoon or was this 
in the evening or after midnight? When was this? A. It was at night. 

Q. Was it dark outside? A. Yes, sir. ! 

Q. Where were you standing when Rollan came over that night? Ao 
was standing in the hall. Iwas in bed. I got up when I heard someone knock 
on the door, and then I called my mother, and then my mother called my 
father. ! 

Q. Were you behind your mother? A. Yes, sir. 

Q. Were you behind your father? A. No, sir. I was behind my mother 
because my father, he went tothe door. He answered the door. 

Q. Then there was your father, your mother, and you? A. Yes, sir. 

Q. Did you say you saw something in Rollan's hand? A. Yes, sir. It 
was arifle. When he first came to my house, he had it on his shoulder. 

Q. He hadit onhis shoulder. A. Yes, sir. : 
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Q. ‘You say it was dark outside? A. Yes, it was kind of dark. I could 
see enough because there was 2 light up in front of my house. 
Q. Now, could it have been a stick or a broom that.he was carrying on 
his shoulder? A. No. I could see it real good. I could look at it. 
Q. Now, could it have been a rake that he was raking something with? 
A. It would have been too long, just about that size (indicating). 
What? A. It would have been too long. It wasn't that long. 
Wasn't that long? A. No. | 
Could it have been short like 2 shovel? A. No. 
Could it have been a shovel? A. No, sir. 
_ Did you tell your mother that he had a rifle on his shoulder? A. No, 
I just called and told her that Mr. Rollan was at the door. 
You what? A. I just called and told her Mr. Rollan was at the door. 
You didn't tell her he had a rifle on his shoulder? A. No, sir. 
Do you know the difference between a rifle anda shotgun? A. No, sir. 
How are you sure it was.a rifle then? A. Because it was long. 
What? A. Because it was long. 
Did your mother tell you it was a rifle? A. No, sir. 
Did your father tell you it was a rifle? A. No, sir. 
Q. Did you talk to your mother or father about it afterwards? A. No, 
. Thad went and got back in bed then. 

THE COURT: Keep your voice up. Speak a little louder, please. 

BY MR. STUPAR: 

Q. Did you talk to Mr. Blackwell about this? A. He asked me some 
questions when I was in his office. 

195 Q. When? A. He asked me some questions when I was in his office. 

Q. Did you hear what Mr. Foreman said when he was standing at the 
door? A. I heard some of the words he said. He told my father if he didn't 
keep my brother off his father’s premises that he would shoot him. 

Q. Do you know what premises mean? A. Sir. 

.Q. Do you know what the word premises means? A. I don't understand. 


Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
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THE COURT: She used the word premises? 
MR. STUPAR: She did. 
THE COURT: Did you use the word premises? 
THE WITNESS: Yes, sir. 
BY MR. STUPAR: 
Q. Do you know what the word premises means? A. Yes, sir; land, 
ground, or something like that. | 
MR. BLACKWELL: She said it means land, Your Honor. 
THE COURT: Land. All right. | 
BY MR. STUPAR: 
You say that this thing Mr. Foreman had on his shoulder was long? 
Yes, sir. I could see a good glance at it. ! 
You could see what? A. I could see a good glance at it. 
You could see a good glance at it? A. Yes, sir. ! 
Do you know whether it could have been a long piece of t pipe he was 
carrying? A. No, sir. 


Q. You are sure, then, that he was carrying a rifle on his shoulder when 
you were standing behind your mother? A. Yes, sir. 

Q. And did he keep it up on his shoulder while he was talking to your 
mother? A. No,.sir. I think he put it down on the ground and held it down 
by his side. 

MR. STUPAR: No further questions. 


MR. BLACKWELL: No further questions. 
THE COURT: Step down. 

(The witness retired from the witness stand. ) 
Thereupon : 
ARTHUR A. HAMMOND, Sr., 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BLACKWELL: 
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197 Q. I believe your name is Arthur A. Hammond, Sr., is that correct, 
sir? A. Yes. 
Q. Now, Mr. Hammond, I want you to keep your voice up, please, so 
His Honor and the ladies and gentlemen of the jury and the gentlemen over 
here can hear every word you say. Where do you live, Mr. Hammond? A. 
At the present time 3226 Barry Place, Southeast. 
Q.. Directing your attention to the 29th of July, where were you living 
the last year? A. 1206 - 12th Place, Southeast. 
Q. And how long had you been living there? A. Oh, at the present 
address? 
@. How long had you been living at the address on 12th Place prior to the 
29th of July of last year? A. About three months. 
Q. All right. Do you know the defendant in this case, Rollan Foreman? 
A. Yes, I know him. I know him well. 
Q. How long have you known him? A. I worked with him in the ceme- 
tery all my life. 
Q. Were you working with him in July of last year? A. No. 
Q. After you moved to your address on 12th Street, Southeast, did there 
come 2 time when the defendant visited your home? A. Yes. 


198 Q. Did he visit it on numerous occasions? A. No. Just once he came 
there and told me that he wanted me to tear down a shed on his father's pre- 
mises and he would give me the wood. Another time he visited he came with 
a 20 gauge shotgum. He came to my house and knocked on my door and asked 


if my kids had been over at his father's homestead. He said his father wasn't 
there at the time. 


Q. Don't talk so fast. A. He told me that my kid had been over to his 
father's house, that his father had gone away, went to some of his relatives, 
He had a 20 gauge shotgun at that time. He told me that if he caught my kid 
over there, he was going to shoot him. I told him my kid wasn't over there, 
which he wasn't. Itold him it was a case for the police. I said, "You call 
the police if the kids are trespassing." I said, "If you shoot anyone, you are 
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going to be sorry."" He never warned me to keep the kids away from the ceme- 
tery. He warned me to keep my kids away from his father's premises, his 
homestead. | 
Q. What time of day or night was this, Mr. Foreman, Mr. Hammond, 
when the defendant Foreman came to your home and made this statement ? 
A. Between nine and ten. 
199 MR. BLACKWELL: Thank you. I have no further questions. 
THE COURT: We will take a recess for ten minutes. 
(A short recess was held. ) 
THE COURT: Will counsel approach the bench, please, both sides. 
(At the bench:) | 
THE COURT: As I told you, I don't like to recess before four o'clock, 
because we have acalendar. Would it help you if I recessed how? What is 
the situation? Is it too late to be of any benefit? : 
MR. STUPAR: Iam going to leave as soon as we recess. 
THE COURT: What time is your appointment? ! 
MR. STUPAR: I told them between four and six. 
THE COURT: Where are you going? 
MR. STUPAR: Hot Springs, Virginia. 
THE COURT: How many hours of a drive is that? 
MR. STUPAR: One hundred eighty miles. 
THE COURT: There is a meeting down there? 
MR. STUPAR: Yes, sir, with the Department of Defense on Government 
contracts. | 
THE COURT: What time does the meeting start? : 
MR, STUPAR: Check in this evening, and it starts nine o'clock in the 
morning. 
200 THE COURT: It is not going to be tonight? 
MR. STUPAR: No, sir. My only advantage would be I would get out of 
the traffic and get started and drive before nightfall. : 
THE COURT: If you start at four o'clock, it isn't going f to make much 
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difference. We still can do quite a bit in fifty minutes. If you were going to 
have to be there tonight, I would do it. 

MR. BLACKWELL: I might say this, Your Honor. This isthe Govern- 
ment's last witness; and as soon as Mr. Stupar finishes cross-examination, 
the Government is going to rest its case. 

MR. STUPAR: We.are not going to hurry. 

THE COURT: I don't want you to hurry because you have your defendant's 
liberty at stake, and we will adjourn until ten o'clock Monday morning. We 
won't have any Court tomorrow. Now, how many witnesses are you going to 
have? 

MR. STUPAR: Well, right now we have two; but the way things are going, 
we may have two more by Monday morning. 

THE COURT: Any character witnesses? 

MR. STUPAR: Yes, one character witness at the present time and two 
other material witnesses. 

201 THE COURT: You might finish cross-examining. Then I will give you 
a little headstart today. 
MR. STUPAR: Thank you. 
(In open court:) 
CROSS EXAMINATION 

BY MR. STUPAR: . 

Q. Mr. Hammond, do you know Rollan's brother, Melvin? A. Yes, I do. 

Q. How long have you known Melvin? A. I have been knowing the whole 
family all my life. 

Q. Would you speak up a little louder? A. I have been knowing the whole 
family all my life. 

Q. Do you know whether Melvin resembles Rollan? A. A little, justa 
little. 

@. Is he about the same height? A. Melvin is taller than he is, heavier 
than he is. 

Q. Taller and heavier? A. Yes. 
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Q. Now, would you say an inch or twotaller? A. I guess about four 


inches, four or five inches. 
Q. Four or five inches taller? A. Yes. : 
Q. Have you ever visited Melvin at his home? A. Sure, many times. 
Q. Do you know that Melvin owns a shotgun? A. I never mown Melvin 
owning a shotgun. I seen himwith one. I don't know whether he owns one. 
I don't know who owns the gun. | 
Q. You have seen Melvin with a shotgun? A. Yes. | 
Q. Twenty gauge double-barrel shotgun? A. Twelve gauge. 
Q. Where does Melvin work? A. Heisa superintendent of a cemetery 
above this one that he was superintendent of, a caretaker, rather. 
Q. Now, do you recall Melvin coming over to your house and warning 
you about keeping your children off the cemetery? A. Melvin never came 
over warning me to keep the children off the cemetery. | 
Q. Melvin never came to your house at any time within the past year and 
one-half and warned you about keeping your children off the cemetery? A. No. 
Q. Did Melvin ever come over to your house and warn you about keeping 
your children away from the cemetery or his father's house? A. Neither 
one. He never told me about keeping the kids away from his father’ s house 
or the cemetery either. 
Q. Did Melvin ever come over to your house carrying a shotgun? A. No. 
Q. Where did you see Melvin carrying the shotgun so that you knew he 
had one? A. I seen a shotgun in Melvin's house. I never seen him carrying 
one on the street. ! 
Q. But you saw it in Melvin's house? A. Yes. : 
Q. Did you ever see the rifle that Rollan had? 
MR. BLACKWELL: I object, if Your Honor please, until it is more defi- 
nite. I think it is very vague. Which rifle is he referring to? 
THE COURT: He said he saw Melvin, I think, with a shotgun. 
MR. BLACKWELL: Now he is asking about a rifle without time or date. 
THE COURT: Suppose you fix the time and place and date. 
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BY MR, STUPAR: 

Q. After you moved over to the address at 2605 - 12th Place, Southeast, 
did you ever see the rifle which was fired by Rollan at the cemetery? A. 

The first time I seen the rifle is now. 
204 Q. You never saw that rifle before? A. No. 

Q. Did you and Rollan always get along together? A. Yes, we always 
got along together. | 

Q. Never had any arguments? A. No. 

Q. Did Rollan ever threaten you? A. No. 

Q. Did Melvin ever threaten you? A. No. 

Q. Do you remember, taking you back now to the time you said Rollan 
came over to the house, who else from your family was present at that time? 
A. My wife was. She came to the door. 

Q. Were your children in bed? A. No. 

Q. It was nine o'clock in the evening? A. Between nine and ten. 

Q. You say your children weren't in bed? A. No, some of them. I don't 
remember all of them being in bed. 

Q. Were they in the bedroom? A. I came on outside when my wife and 
kid told me -- | 

205 Q. Ican't hear you. A. I came on outside and was talking to Rollan. I 
don't remember directly who was in the bedroom. I came on outside and was 
talking to Rollan. He had a twelve gauge shotgun. That is the time he told 
me my kids being over his place, particularly one of my little boys being over 
there. I told him_he hadn't been over there. He told me he was going to shoot 
him if he catch him over there. I told him you should call the police. I said, 
"If you shoot one, you are going to be sorry, Rollan. " 

MR. STUPAR: I is not responsive. 

THE WITNESS: He had the gun sitting down on the side. 

THE COURT: Suppose you just answer his question. 

BY MR. STUPAR: 

Q. When you went outside to talk to Rollan, did you walk outside and 
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close the door? A. I can't remember whether I closed the door or not, but 
I walked outside. i 

@, It was March, cold? A. It was right cool. ! 

Q. Do you remember whether or not you closed the door behind you ? 

MR. BLACKWELL: I submit he answered that. ! 

THE WITNESS: I don't know whether I closed the door. 

THE COURT: I think he has answered it. : 

BY MR. STUPAR: | 

Q. Do you remember what Rollan was wearing that time in March? A. 
No, I don't remember what he was wearing. | 

Q. Did he have ona jacket? A. I don't remember whether he had ona 
coat or jacket at that time. | 

Q. You don't remember what you had on? A. No, I don't remember 
what I had on at that time. i 


Q. You don't remember whether it was cold, snowing outside? As i 
can tell you it wasn't snowing or raining.’ : 


Q. You what? A. It wasn't snowing or raining. 7 
Q. Was there any snow on the ground? A. No, no snow on the ground. 
Q. You moved to 2605 - 12th Place about the 12th of March, is that 
correct? A. Yes. ! 
Q. Was this four or five days after you moved that this incident took 
place? A. Well, I hadn't been living there long. I don't recall how long I 
was living there, but not very long before Rollan came over and warned me 
207 about the kids being over to his father's place. | 
Q. Had you ever helped Melvin over at the cemetery? A. No, I never 
helped Melvin. ! 
Q. Did you ever help Rollan? A. I worked with Foe in the cemetery 
in '53. i 
Q. How long? A About two months and a half, maybe * Little longer, 
about two months and a half, anyhow. 
Q. Was that ing emer cee you worked with him? A. 
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During the summer months. 

Q. Were you ever inside the caretaker's house? A. Yes, I have been 
in there lots of times, the chapel. 

MR. BLACKWELL: If Your Honor please, the question was, Have you ever 
been in the caretaker's house? And he said the chapel, he indicated the chapel. 

THE WITNESS: I thought I said chapel. 

THE COURT: Listen to the question. 

BY MR. STUPAR: 

Q. By the chapel, did you mean the old chapel which is now the careta- 
ker's house? A. Yes. 

Q. Is that what you mean by chapel? A. Yes. 

Q. Did you ever see this rifle in the caretaker's house? 

208 MR. BLACKWELL: If Your Honor please, the question has been answered, 

because the witness has testified he has never seen that rifle before today. 

THE COURT: All right. I will let him ask it once more. 

BY MR. STUPAR: : 

Q. Did you see this rifle in the caretaker's house when you were over . 
there? A. No, never seen that rifle until today. 

Q. On this night that you stated Rollan came over to visit you, had you 
been drinking that night? A. No. 

Q. Had you anything at all to drink? A. No. Iwas broke. That is why 
I didn't have anything to drink. 

MR.. STUPAR: No further questions, Your Honor. 

THE COURT: Anything else? 

MR. BLACKWELL: I have only one question, Your Honor. I really should 
have asked this on direct examination. 

THE COURT: Proceed. 

BY MR: BLACKWELL: 

Q. You are the father of Arthur Hammond, Jr., erevuaaol A. Right. 

MR. BLACKWELL: I have no further questions. 

THE COURT: All right. You may step down... '~ 
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(The witness retired from the witness stand. ) 
MR. BLACKWELL: If Your Honor please, asI stated at the bench, this 
- ig just about the Government's case; and I understand that you have indicated 
you are going to adjourn at this time. So I would prefer to wait and rest 
Monday morning. 
* * * * *& * * * 


Monday, May 26, 1958 
x * * * * * * * ! 


213 MR. BLACKWELL: If Your Honor please, at this time the Government 


rests. 
x * * * * * * * 
(At the bench:) 

MR. STUPAR: If Your Honor please, we would like to male a motion 
at this time. | 

THE COURT: You can argue it right here. 

MR. STUPAR: The indictment states that Rollan Foreman has malicious- 
ly, feloniously, and wilfully committed this act. We certainly do not believe 
that the prosecution has shown that he has done it wilfully nor feloniously nor 
maliciously; and at no time have they shown by any of their witnesses that 
this Rollan Foreman had taken dead aim to shoot this boy and that it was not 
accidental under any circumstances. 

214 There has been no evidence submitted in this case which shows a direct 
line of flight of this projectile between the window and the pillar. There has 
been no pictures introduced into evidence which show that it is possible for the 
line of vision to exist between the window and the pillar, 2 clear line of vision 
between the window and the pillar where this boy was allegedly shot. There 
has been shown no malice outside of the three witnesses who — not connected 
with this act in any manner whatsoever. | 

Under the circumstances, I don't believe the prosecution has shown a pri- 
ma facie case against the defendant as charged in the indictment. 

THE COURT: You make that in the form of a motion for a judgment of 





acquittal, I take it. 
MR. STUPAR: Yes. 
THE COURT: The motion is denied. Let us proceed. 
x * * * * * * 
MILDRED ESTELLE FOREMAN 
was called as 2 witness for the defendant and, being first duly sworn, was 
examined and testified as follows: 
x *« * * * * * ** 
215 DIRECT EXAMINATION 
BY MR. STUPAR: 
* * * * i* * * * 
Q. Are you any relation to the defendant? A. Yes. Iam his sister-in- 
law. 
Q. And you are married to the defendant's brother? A. Yes. 
x * * * * *© * * 

216 Q. Mrs. Foreman, did there come a time that you -- had you ever visited 
the parents of the deceased boy, Mr. and Mrs. Hammond? A. Yes. We 
were good friends. She used to visit my house practically every day, andI 
used to go there once in a while. 

EE ER 

217 Q. Now, did there come a time when you visited the Hammond Residence 

in March of last year? A. Yes. 
Q. And you did accompany your husband on this trip. Now, how did you 
go to the Hammond residence? A. Well, I went ina truck, my husband and I. 
x * * * * * * * 
Where is your husband at the present time? A.. He is in the hospital. 
And what is the reason he is in the hospital? A. Diabetes. 


Is he able to leave the hospital at the present time? A. Not now, no. 
x * * * * * *€ * 


Q. Now, approximately how close to the house did you drive up in your 
truck? A. Well, it was in front of the door. | : 
5 ee 
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222 Q. Did you hear the conversation between your husband and Mr. Hammond? 
A. Yes. | 
x * * * * * *€ * 
@. What did you hear at that time? A. Well, I heard my husband tell 
Mrs. Hammond to keep her little boy out of the cemetery, because he had 
been down there often, and he went around there to tell her. | 
Q. And did you hear your husband talking to Mr. Hammond? A. No, 
I didn't. | 
Q. About what time of the day was this? A. It was at night. 
Q. What time of night? A. I would say around nine o'clock. 
x * * * * * * * | 
Q. Did your husband make more than one trip over to the Hammonds? 
A. No, one only. 
Q. That is the onlyone you knew of? A. Uh huh. 
x * * * * * kK * 
Q. Now, Mrs. Foreman, would you say there is a resemblance between 
your husband and Rollan Foreman? 
* * * * * KK 


224 THE WITNESS: They favor a little. 
x * * * * *K K * 
CROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. You say your husband and the defendant favor a little? A. Yes. 
Q. Just a little, is that right? A. Uh huh. 
Q. What is the weight of your husband? A. Well, he weighs about, I 
guess, about two something. 
Q. Pardon me. A. About two something. 
Q. And how much does the defendant weigh, to the best of your knowledge? 
A. I don't know. 
Q. What about the size? Are they just about the same size? A. No. 
225 He is taller. | 
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Who? A. My husband is taller than Rollan Foreman. . 
Is he older than the defendant? A. No. 
Younger, is that right, is that it? A. A little. He is forty-three. 
“Do you know the Hammonds? A. Yes. 
How long have you known them? A. Well, I have known them a little 


while. 

Q. What do you mean, a little while? A. I know Mrs. Hammond longer 
than I know the rest of the family. 

@. Keep your voice up please, Madam. How long have you known Mrs. 
Hammond, approximately? A. Over ten years. 

Q. And during that time, has she known your husband? A. Yes. 

Q. And during that same time, has she known your brother-in-law, the 
defendant? A. Uh huh. 

, @. Know him quite well? A. Yes. 
2. 1s that true of Mr. Hammond also, to your knowledge? A. Yes. 
x * * * * * * * 
227 Q. And when your husband got out of that car, he took a shotgun with him? 

A. No, he did not. 

Q. You are sure of that? A. No, he did not. 

Q. Did he take a rifle with him? A. No, he did not. 

Q. Did he take a walking cane with him? A. No, he did not. 

Q. Did he have anything in his hand? A. No. 

* * * * * * * * 
REDIRECT EXAMINATION 

BY MR. STUPAR: 

_Q. Mrs. Foreman, does your husband own 2 eee A. Yes, he has 
one. 

Q. Did he own one at this time? A. Uh huh. 

228 Q. Does he own a rifle also? A. No rifle. 
Q. Do you know what type of a shotgun it is? A. No, I don't know the 
' .. type, but he has one. 
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x* *« * * * * * * 

GEORGE P. FOREMAN 
was called as 2 witness for the defendant and, being first duly isworn, was 
examined and testified as follows: | 

DIRECT EXAMINATION | 


BY MR. STUPAR: 


x * x * * *€ * 

Q. And what relation are you to the defendant Rollan Foreman? A. That 

is my brother. 
x * * * * *&* * * 

230 Q. Now, in sitting in this window or standing or looking out the window 
where Rollan was at this time and looking towards the pillar where the boy 
was allegedly shot, are there any obstructions between this window and that 
pillar? A. Yes, it is. | 

Q. Would you please tell this jury and this Court just exactly what those 
obstructions are? 

x * * * * * KX * 

231 THE WITNESS: A lot of markers, several markers out in the cemetery; 
and we also have trees. 

Q. And what type of trees arethey? A. Umbrella tree. 

Q. Whattype? A. Real bushes, umbrella tree. 

Q. What size are the leaves on these trees? A. train are quite large 
leaves, quite large. 

Q. And now, are there any other obstructions between this window and 
that third pillar? A. Yes. You have another tree before you get to the big 
umbrella tree plus you have several markers close by. 

Q. What about the -- A. You have the archway there also. 

._Q, There is an archway in between the window and these pillars? A. 
That is right. | 

. Q. Now, Mr. Foreman, have you ever served in the armed forces of 
this country? A. Yes, I have. | 
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@. And what are the dates of that service? A. Well, I went in in '43 
and came out in ‘46. 


Q. And while you served in the armed forces of the country, did you have 


an occasion to use firearms? A. Yes, I did. 
* *« *£ * * * *& * 

234 @. Now, Mr. Foreman, have you had occasion to go into the caretaker's 
room where Rollan was sitting at the time of the shooting? A. In fact, I was 
in there earlier that day before I went to work. 

Q. Now, did you have an occasion to look out this window from which the 
shot was made? A. Yes, several times. 

* * *£ *£ €£ © * * 

235 Q. Mr. Foreman, getting back to these obstructions, how high were the 
trees in front of this pillar? A. I would say approximately thirteen feet, be- 
tween twelve and thirteen feet. 

Q@. And were they higher than the pillar? A. Yes. 

Q. And you stated that there was an archway between the pillar and the 
window? A. That is right. 

Q. Have you had an occasion to know the Hammond family? A. Yes. 

I have known them practically all my life. 

236 Q. Have you always been on friendly terms with the Hammond family? 
A. Yes. 

Q in your opinion, Mr.: Hammond, inasmuch as you had sat in the win- 
dow and in the caretaker's house looking out to that pillar, do you believe that 
you could recognize a small boy at that distance? A. From all obstructions 
there, it is just about impossible to see anyone in a tree from that window. 

Q Hf you could see them, could you recognize them from that distance? 
A. Well, no, you couldn't. 

Q Mr. Foreman, have you ever had any occasion to be taken for your 
brother, Rollan? A. Yes, Ihave, several times. 3 

Q. Do people get you mixed up frequently? A. Yes, they do, quite often. 

Q. And do people ever get you mixed up with your brother, Melvin? A. 
Well, if we are sitting down some place, we. resemble quite a bit in the face. 
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Q. Would you say your brother, Melvin, resembles Rollan? A. Yes, 

we all look alike. i 
237 CROSS EXAMINATION 

BY MR. BLACKWELL: 

Q. How long have you said you know the Hammonds, sir? A. Practi- 
cally all my life. | 

Q. And during that time or in recent years, have the Hammonds got you 
and your brother confused? A. I don't know that the Hammonds have gotten 


us confused. 
Q. Iam asking you, have the Hammonds ever got you and your brother 
confused, didn't seem to know you two apart? A. They have said, 'rYou look 


like your brother Rollan quite a bit." 

Q. Do you think they were confused when they told you you looked like 
your brother, Rollan? A. No, I wouldn't say they were. : 

Q. Do you know of your own personal knowledge whether the Hammonds 


have ever gotten the defendant and your brother confused ? A. I don't know. 
* * * * * * * | 
238 Q. And it is your candid opinion that looking out of that window to the 
pillar where little Arthur Hammond was shot and killed that you didn't think 
anyone could recognize a boy standing on that pillar, is that your opinion? 
A. That is right. 

Q. Now, do you know how tall those pillars are? A. Well, I would say 
those pillars are about eight foot tall. ! 

Q. And do you know how tall the trees are? A. The tree is about be- 
tween twelve and thirteen feet. 

Q. Now, do you know how high the window ledge of the caretaker’ s house 
where your brother was sitting with his rifle on this particular date, the 29th 
of July, how far that ledge is fromthe ground? A. I would say approximately 
six to seven foot from the ground. 


SE AE = eo 


240 Q. How much higher are the trees above the pillar? A. - Apprasimately 
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three to four foot above the pillar. 

Q. Three to four feet? A. Three to four feet above the pillar. 

Q. Coulin't be two? A. I wouldn't say two. 

x * * * * ye *x* * 

BY MR. BLACKWELL: 

Q. Isn't it a fact that the pillar in the caretaker's house from the sill 
down to the ground is about seven feet eight inches ? 


241 MR. STUPAR: Objection, Your Honor. 
ee ee Me te ee ea 


THE COURT: I am going to allow some latitude on cross-examination. 
You may proceed. 

BY MR. BLACKWELL: 

Q. Do you know whether or not it probably would be seven feet eight 
inches instead of thirteen feet? A. I wouldn't know, sir. 

Q. You never measured it, have you? A. No, I haven't. 

Q. You never measured the pillars out there? A. I have been past 
them several times to notice them. 

_Q. Have you measured the pillars? A. No, I haven't. 

_@. Have you ever measured the trees? A. No. 

Q. Have you ever measured the difference in the height of the trees 
above the pillar? A. No, I haven't. 

242 Q. Now, did you know the little Hammond boy prior to his death? A. 
I seen him several times. 
x *« * x* * * *& * 

BY MR. BLACKWELL: 

Q. If 2 boy four and one-half feet tall, standing on this particular pillar, 
even with the trees three or four feet taller, as you have indicated, could you 
see that boy from this window in the caretaker's house? A. No, I don't 

243 Q. You don't think you could? A. You could not see him from that win- 
dow. 


* 
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Q. Have you ever had any occasion to observe any boys on a this pillar 
while sitting in that window in the caretaker's house? A. No, I haven't. 

Q. You mentioned something about an archway there. You could observe, 
if it were not for the trees, from the window on those pillars without being 
interfered with the archway, could you not? A. Would you remind repeating 
that again? 

Q. If you were sitting in that window of the caretaker's house where 
your brother was sitting on the 29th of July, if it were no for the trees, you 
could observe an object in the form of a little boy on those pillars, could you 
not? A. Well, the archway has a little obstruction there, sir. 

Q. Does it have total obstruction? A. Not total obstruction, but it has. 
some obstruction. 





x * *£ * *© *& * * 


245 ROLLAN V. FOREMAN, Sr. 
the defendant, was called as a witness in his own behalf, and, being first 


duly sworn, was examined and testified as follows: ! 
DIRECT EXAMINATION 


BY MR. STUPAR: 
x * * * * * * * 

246 Q. And approximately how long were you employed by the Ohve Sholom 
Cemetery? A.. About six years. 

Q. . What were your duties there at the cemetery? A. Caretaker: 
Q. As caretaker, exactly what did you do? A. . Well, cae ae geass 
fixed up graves, dig them, and just general work. 
x * * * * *& * * 

247 Q. On the day of July 29, 1957, st coacactcintclctoe of this shooting, 
what was the reason that you were in the cemetery at that time? A.. At that 
time my reason I came back to change the sprinklers on the lawn. 

* * * * * * * * 2 ! 
Q. Mr. Foreman, did you know the Hammond family? A. — sir. 
_Q. Did you know both Mr. and Mrs. Hammond? A. Yes, sir. 


: 





78 
Q. Did you know their children? A. No, I donot. 
x x * * * * * * 

253 Q. Mr. Foreman, when were you discharged from the armed services 

of the United States? A. When was I discharged? ; 
Q. Yes. A..-December 4, 1945. 
x * *«* *£ * *& KX * 

254 Q. Mr. Foreman, the Government has introduced the rifle with which 
you fired this shot. Would you please tell the Court and the jury exactly how 
you happened to have the rifle in that room at that time? A. At that time I 
had a2 rifle in the room I had taken from the homestead because they had been 
breaking the windows out and removing different things in the house. Sol 
take that and the television away. And I took the rifle to the cemetery and 
had it sitting in the back room. 

Q. Did you ever buy any shells for this rifle? A. No, I didn't. 
Q. Where did you get the shells that were introduced here in evidence 


by the Government? A. They were left with me by a friend to keep for him. 
Q. Approximately how many shells did he leave with you, do you re- 
member? A. Two boxes. 7 
Q. On this day of the shooting, Mr. Foreman, did you have anything to 
drink? A. A half can of beer. 
255 Q. Did you have anycof the beer left at the time of the shooting? A. 


Yes, sir. 
Q. Now, in firing this shot from the window which caused the death of 


Arthur Hammond, exactly where was the rifle at that time? How were you 
holding the rifle? A. Just laying in the window, right at the window sill. 
* * * * *€ K K * 

Q. And having the rifle laying on the window sill, was it up on your 
shoulder? A. No, sir. 

Q. In relation to your body, where was the rifle? A. The rifle was not 
at my body. It was laying at the window sill. 7 

.Q@.. Mr. Foreman, although the rifle was on the window sil, was the butt 
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of the rifle as high as your shoulder, down.around your knee, at your chest? 
Exactly what part of your body was the butt of the rifle at? A. The butt of 
the rifle was right along in here (indicating). i 

x * * * * a * * 
256 THE COURT: What part of your body are you indicating ? 
THE WITNESS: Between my knees and my stomach. : 
THE COURT: All right. i 
BY MR. STUPAR: | 
Q. . At the time that this fatal shot was fired, Mr. Foreman, were you 
aiming this rifle? A. No, sir. | 
Q. Then were you pointing this rifle in a certain direction? A. I pointed 


the rifle, but not at no object at all. 
x * * * * * * * 


257 Q. bi you realize afer you hd mde fatal shot at you ha it 
this small boy? A. No, sir, I didn’t. 


Q. Were you aiming at this boy? A. No, sir, I was not. 

Q. . Did you see this boy before he was shot? A. No, sir. 

Q. Did you know as a matter of fact that the Hammond boy was up around 
these pillars.at the time he was killed? A. No, sir, I did not. | 

Q. Approximately how many children were there up there? A. About 


six or seven. 
Q. Now, this.shooting took place about seven-thirty in the evening. Did 


258 you have occasion to see these children, see a group of children before 
_this time in the evening? A. Yes, sir, I did. ! 
Q. And what was that occasion when you saw them before this accident? 
A. They were all out there and playing first in the road. | 
-Q.. And what did you do when you saw them? A. I went ‘out and asked 


them not to play right out there. 
Q. Now, earlier:in the day, did you have occasion then to fire any shots? 


A. No, sir. : 
Q. Hadyoutirekeny ssn ee aes Prior tathetian that 





80 
Arthur Hammond was killed, did you have an occasion then to shoot your rifle 
at some time? A. Yes, sir. 

_ Q. And where did you fire the rifle at that time? A. In the ground. 

Q. And what was the purpose of firing the rifle then? A. To frighten 
them away. 

Q. Now, the fatal shot, coming back now to the time that Arthur Hammond 
was killed, what was the purpose of firing that shot? A. To frighten them. 

259 Q. Did you think that firing this rifle would scare these kids away from 
the cemetery? A. My idea was that it would. 

Q. And that was your only purpose in firing the shot, that it would fright- 
en these children away? A. Yes, sir. 

Q. Now, in sitting at the window from where this shot was fired and 
looking towards the pillar where Arthur Hammond was allegedly hit, are there 
any obstructions between that window and that pillar? A. Yes, sir. 

@. And would you please tell this Court and this jury what those obstruc- 
tions are? A. Those obstructions are the trees and the markers. | 

Q. The trees and the markers? A. Yes, sir. 

@. And how high would you say these trees are? A. The trees, approx- 
imately three or four feet above the pillar. 

Q. Could you see these children who were playing behind the trees when 
they were behind the trees? A. No, sir, you cannot. 

260 Q. And what about looking out of this window towards the last pillar, 
could you see 2 boy standing on this pillar as it has been testified here that 
this Hammond boy was standing on this pillar? If he were standing on that 
pillar, could you have seen him? A. No, you couldn't see him. 

Q. Did you see him that day? A. No, I didn't. 

Q. Now, after this, when did you first realize that you had hit this small 
boy? A. I first realized it when I seen the grown folks go up there. 

_@ . And after the grown folks went up there, did you alsogoup? A. I 

went up too. | — eta 
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Q. Did you run down the alley after you had seen this Hammond boy was 
hit? A. No, sir, I didn't. 3 

Q. Did you cooperate with the police at alltimes? A. I did. 

Q. Mr. Foreman, if this small boy was shot and you had done the shoot- 
ing, why is it that you didn't try to evade the police or run away from that 
locale? A. Why didn't I try to run? | 

261 Q. Yes. A. Well, I don't know. It was no use to try. to.run. 

Q. When did you first realize it was the Hammond boy that you had hit? 

Be didn't realize it at all until she came over there. 


* * * * * *€ * * 


Q. And you had seen the boy up there--had you seen the boy before she 


came over? A. I don't know him. | 
@. Had you seen him onthe ground? A. I saw him on the ground, yes. 
Q. But you didn't know him at that time? A. No, sir. | 
Q. You didn't know it was the Hammond boy until Mrs. Hammond came 


over andtold you? A. She didn't tell me. That is when I found out it was 
her child. : 
Q. That is when you found out it was her child? A. Yes, sir. 
Q. Did you have any occasion to visit the Hammonds? Had you visited 
them socially before thistime? A. Yes, sir | 
262 Q. Well, when you visited the Hammonds, did you have an opportunity 
to see this boy? A. Not that I can remember. | 
Q. You never saw the boy when you visited the Hammonds? A. No, sir. 
Q. Did you ever pay any attention to the Hammond children as such? 
A. No, sir. | 
Q. Then all your relationships were with Mr. and Mrs. ' Hammond? A. 
Yes, sir. 
Q. Mr. Foreman, do you own a shotgun? A. No, sir, I do not. 
Q. You have heard the testimony of both Mr. and Mrs. Hammond that 
you went to their home and threatened their small boy and at the time that you 
made this visit you were carrying a shotgun. Did you ever visit the Hammond 
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residence at some place between seven o'clock and nine o'clock in the evening 
during the early part of March and threaten the Hammond boy and tell Mr. 
Hammond that you were going to kill his son? A. No, sir. 

Q. Had you ever threatened the Hammond boy? A. No, sir, I didn't. 

263 * * * *£ * & * * 

Q. Now, inthe early part of March, did you ever make a trip over to the 
Hammond residence? A. I did, but it was in the daytime. : 

Q. About what time of the day? A. Between nine and ten. 

Q. Nine andten what? A. In the morning. 

Q. And what was the reason for that visit? A. I went over to tell them 
about the children over the house. 

Q. What do you mean by the house? A. The windows being broken out 
over there. | 

@. And what did you tell the Hammonds at that time? A. Itold them, 
I asked him would he try to keep them away from over there. 


264 Q. Exactly what did you tell him? A. I told him his boy was with the 
rest of the boys over there. He wasn't the only one, several. 
Q. How did you know the Hammond boy was over there? A. It was told 
me. Harnsberg came to the cemetery and told me he was over there. 
Q. He told you that the Hammond boy was over at your father's home- 


stead? A. Yes, sir. 

Q. That was the reason and the occasion that you went to the Hammond 
house and told them to keep their boy away from your father's homestead? 
A. Yes. 

Q. Did you ever go over there again at any time and tell them to keep 
their boy out of the cemetery? A. No more, no, sir. 

Q. Mr. Foreman, do you goto church? A. Yes, sir. 

Q. How long have you gone to church? A. Practically all my life. 

@. What church do you attend? A. Our Lady of Perpetual Help. 

@ Would you speak up a little? A.. Our Lady of Perpetual Help. 

@. And who is the pastor over there at the church? A. I can't think of 
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his name now. i 

Q. Would you know him then if you saw him? A. Yes, gir. 

Q. ‘Do you happen to know whether he is in this courtroom today? A. 
No, I don't. : 

Q. Do you see him in the courtroom any place? A. I don't see him. 

Q. Do you know whether or not he is in the city today? A. No, I don't. 

Q. Now, getting back to the cemetery, Mr. Foreman, in looking out 
this window, how high is this window from the ground, approximately how high? 
A. From the ground up fo the window? | 

Q. Yes. A. It is about eight feet. : 

Q. And the ground in front of the window, is it absolutely level between 
the building and the pillars? A. No, sir, itis not. | 

Q. Well, just exactly what does the ground do between the window and 
the pillars? A. The ground runs down towards the building. | 

Q. Runs down towards the building? A. Yes, sir. : 

266 * * * * * * * * 

Q. Now, what direction does the ground run, Mr. Foreman? A. . The 

ground runs down back from the pillar down to the building, Fins & say back 
* * * * * *£ * * | 
Q. Iam sorry, Your Honor. In firing the rifle, Mr. Foreman, you tes- 
267 tified that it was some place between your chest and your stomach at the 

time you fired; and in firing this third and fatal shot which you fired which | 
killed Arthur Hammond, could you tell us exactly what you fired at at that time : 
and in what direction you fired? Let me rephrase that question. In what 
direction did you fire the rifle then? A. Down toward the bottom of the trees. 

Q. Do you know how you could have possibly. hit the Hammond boy if you 
were firing down at the bottom of the trees and he was up at the top of this 
pillar as it is alleged here? A. The only way I could see it had been done is 
that the bullet must have hit one of those markers and ricocheted. 

Q. Are there many markers out there? A.. At that oe place 
there is two, but markers all through vom 
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Q. Are there any other hard objects out there in that area? A. Yes, sir. 

Q. Is there any cement out there? A. Yes, sir. 

Q. Any stones? A. Yes, sir. 

* *x« * * * * *& * 

Q. Mr. Foreman, you have heard the statement which you have to the 
police, which is marked Government Exhibit No. 5. Did you give this state- 
ment to the police after the shooting? A. I did. 

Q. Now, I will repeat this question to you and ask you if this is in re- 
sponse to the question asked you by the police. The question was: "You have 
said in your statement that all of the boys had left before you fired the last 
shot. What was the purpose of firing the last shot if the only time you fired 
the gun was to frighten the boys?" And your answer to that was: "T just 
fired it, I guess. I didn't know anybody was up there." Is that true? A. 

Yes, sir. 

269 @. And another question: "When was the first time that you realized 
that the boy was shot?" And you answer to that was: "When the grownups 
came over to where he was laying on the ground and blood was coming down his 
front."' Is that alsotrue? A. Yes, sir. 

Q. And another question: "In your statement you have said that you 
prought this gun to the cemetery office for safekeeping. What do you mean 
by this?” Your answer to that was: "T took it over there because nobody is 
at home during the day. I leave it at the office. It has been there ever since 
I took it over there four months ago." Is that also true?. A. Yes,. sir. 

Q. The question: "Is it necessary for you to stoop or kneel when you 
fired the gun out of the window?" And your answer to that was: "No, I was 
sitting in the chair. I laid it on the window sill." Isthat alsotrue? A. Yes, 
sir. 

Q. At the time you gave these answers to these questions, had anybody 
coerced you to give any of these answers or did you give them freely and 


voluntarily? A. Freely and voluntarily. 
x x« * * *€£ * * * 





85 
CROSS EXAMINATION | 
270 BY MR. BLACKWELL: 

Q. I believe you have testified you are very well acquainted with the 
Hammond family, sir, is that correct? A. Yes, sir. | 

Q. And have been over a period of years? A. Yes, sir. 

Q. You know the mother and father but you don't know the children and 
you did not know Arthur, little Arthur during his lifetime, did you? A. No, 
sir. | 

Q. Didn't know Arthur from the other children? A. No, sir, I did not. 

Q. Never had any trouble with him at the cemetery? A. No, sir. 

Q. Never had any trouble about his going on your reer s land? A. 
Sure, yes, sir. 


*'*k *€ * * K€ * * | 


Q. Do you recall the incident of having trouble with little Arthur when he 
271 went on your father's land and your father's house? A. Do I recall the 
incident ? 
Q. Yes. A. Yes, sir. 
Q. When did you have that trouble with this little boy? A. I don't know 
the exact date, but it was in March. 
Q. That was the time you went to his mother's home and asked her to 
keep him away, didn't you? A. Yes, sir. : 
Q. Ibelieve your testimony was you went there in the broad open day- 
time about nine or ten o'clock in the morning? A. Yes, sir. 
 .Q. Isn't it a fact that it was between nine and ten o'clock at night? A. 
No, sir, it is not. | 
Q. Did you have a shotgun when you went there? A. No, sir, I did not. 
Q. You say you don't own a shotgun? A. I don't own a shotgun. 
Q. Do you have access to a shotgun? A. No, sir, I don't. 
Q. Your brother owns a shotgun, ‘doesn't he? A. I = borrow his 
shotgun. , : 
Q. You never borrowed your brother's shotgun? A. No, I have not, sir. 


i 
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Q. Do you deny that you went to the Hammond home sone time during the 
latter part of March, between nine and ten o' clock, and knocked on the door and 
the little girl, Mary, first came to the door? Do you remember that incident? 
A. I was not there at night. 

x * * * * * & * 

Q. Now, your attorney, Mr. Stupar, called your attention to certain 
sections of your statement here. This statement you say you gave to the Po- 
lice Department voluntarily after this killing, is that correct? A. Yes, sir. 

@. And I notice one point here they asked you about how long you had 
this rifle. A. Yes, sir. 

Q. And you told them that you brought it over to the cemetery for safe- 
keeping? A. Yes, sir. 

273 Q. And you-didn't have any ammunition when you took it over there for 
safekeeping, did you? A. I think the ammunition was there. 

Q. Didn’t you just tell your attorney that a man gave you this ammunition? 
A. He gave me the ammunition before that. 

Q. You didnt tell the officer that in your statement, did you? A. The 
officer didn't ask me that in my statement. He asked me where I got the am- 
munition from. | 

Q. And you told hima boy -- A. I told him a friend of mine left it with 
me to keep for him. 

Q. I read you from the next to the last question on page 2 of your state- 
ment: “Did you bring any ammunition for this gun when you brought the gun 


over four months ago? Answer: No. A boy gave me some to keep for him — 
last year and he never came back for it." Did you make that statement? A. 


Yes, sir. 
Q. Then a man did not give you this ammunition, but a boy gave it to you? 
A. That is the:way I put it, a boy, because he is younger thanIam. He was 
a man. 
274 Q. How much did he give you at that time? A. He gave me two boxes. 
@. Did he know you hada gun? A. No, sir, he didn't. It wasn't there 
then. 
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Q. And it turned out the bullets fit your . 22 rifle, this ammunition he 
gave you, is that right? A. Yes, sir. 
Q. Now, when this little boy was shot, you went up to see b him on the 
side of the road there by the cemetery, didn't you? A. They had him from 


out the gate. 
* * * * * *€ KK * ! 
Q. He was never inside the cemetery that evening? A. He was in the 
gate when that happened. That is where the boys had taken him from. 
Q. He was in the gate when he was shot? A. That is where they had 
taken him from. | 
Q. Well, isn't it a fact that he had never been in the cemetery that even- 
ing? How long before he was shot was it before you saw him on the pillar? 
A. I didn't see him on the pillar. | 
Q. Now, did there come a time when you fired in the ground twice earlier 
in the evening to frighten the boys away? Did you do that? A. Yes, I did. 
275 Q. How long before you shot this little boy was it when you fired in the 
ground twice? A. How long? You mean, before the first shots were fired? 
Q. Yes. A. I would say about ten minutes. ! 
Q. And that was after you had gone away to get your beer sre return? 
A. I didn't go get my beer. 
Q. You hadthe beer? A. That beer was brought mgee| It was given to 


Q. Somebody gave you the beer there in the caretaker's = A. Yes, 


Q. What was this person's name? A. Robert ee 
Q. Robert Robertson? A. Yes, sir. 
Q. By the way, he was in that house when you shot that little boy, wasn't 
he? A. He was in the back room. | 
* * * * * *€ *€ 
276 Q. Is he here today? A. No, sir, he is not. 
Q. Are you sure he isn't? A. Iam sure he is not. 
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Q. He isa very good friend of yours? A. He had been the last six or 
seven months. | 
Q. What was he doing there that day? Was he an employee there? A. 
No, sir. 
Q. What was he doing there that day? A. Just came around and satand | 
talked. 
Q. And he brought you some beer? A. He didn't buy it for me. He 
bought two cans of beer and asked me if I wanted one. 
Q. Did you take one? A. I had taken one. 
@. And you drank this beer? A. I drank half of it. 
Q. And that was just prior to the time you shot in the ground or was it 
after you shot in the ground? A. That was before the shooting took place at 
all, 
x *x« * * * * € * * 
277 Q. Well, these boys came down there and gave you a lot of trouble that 
evening, didn't they? A. They had beenthere before. _ 
_Q. You work ordinarily from seven-thirty to four, do you not? A. Yes, 
sir. 
 @ And you left on this particular evening at four o'clock, didn't you? 
A. Lleft about ten minutes after four. | 
Q.. And you returned about what time, about five-thirty or six, didn't 
you? A. About five-thirty or quarter to six. 
_Q. ‘You went to get your dinner, didn't you? A. No, sir. 
Q. You went to get something to drink? A. I went to get cigarettes. 
Q. . And you returned about what time? A. Five-thirty or quarter to six. 
-Q.. Did you have some trouble with the boys when you returned then? 
A. Ihad before I left. : : 
Q. Did you have some more after you returned? A. When I came back. 
_@. You didn't fire in the ground before you left, did you? A. No, sir, 
I didn't. cs ‘A 
Q. Allright. Now, did you fire these first two shots right together or us 
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did you fire one about ten minutes and about ten minutes cae the two? 
A. Right together. 
Q. What did the boys do when you fired the shot? A. They didn't do 


They ran, didn't they? A. No, they didn't. 
They stood their ground? A. Yes, sir. 
. What did you do then? A. I didn't do nothing. 

Q. Well, now, when was it one of these little boys looked up there and 
saw you with this gun and said, "Shoot your popgun"'? A. One of the first 
shots. i 

Q. So after you shot the first two shots, they yelled back at you, 
"Shoot your popgun," didn't they? A. Yes, sir. | 

Q. And later on you decided to show them it wasn't a popgun? A. No. 
I didn't have no idea showing them it wasn't a popgun. 

Q. They left, though, didn't they? A. I wouldn't say they left. I 


didn't see them up there. I don't know whether they left or not. 
Q. You didn't see them any more after you fired those two shots in the 


ground, did you? A. Yes, I seen them. 

Q. When? A. Right there. They didn't go anywhere. | 

Q. Did you leave this window and say anything more to them? ASI 
went out there and asked them to please leave. | 

Q. What didthey say then? A. They didn't say sxivébing! 

Q. Was that the time they said, "Shoot your popgun"? at They said 
that after the shots were shot. 

Q. In other words, they indicated they were not afraid o your popgun, 
didn't they? A. I wouldn't say it like that: 

Q. Well, now, when they didn't leave after you had shot Gee you 
didn't do anything? A. I went out there and told them. | 

Q. Didn't you tell the police officers these children left? A. They 
left before that. 

Q. And returned? A. Yes, sir. 





90 
280 Q. And then after you shot in the ground, they left again, didn't they? 
A. No, sir 
Q. They just remained there after you. shot in the ground twice? 
A. Yes, sir. 

Q. How many ofthem? A. At that time T:e0cen about:three of them 
left-- at that time I seen three of them still standing there. 

Q. They were still standing there after you shot twice in the ground? 
A. Iseen three of them. I don't know where the rest of them were. 

Q. How many did you see before you shot? A. About six of them al- 
together. 

Q. So then that means that after the two shots in the ground all you had 
left was John Davenport, Donald Davenport, Robert Milhouse, and the de- 
ceased, is that right? A. I don't know. . 

Q. ‘You saw those three little boys testify here last week? A. Four 
boys testify, one that wasn't here to testify. 


Q. Pardon me. A. There was another one wasn't here to testify, 


the oldest one. 
281  Q. You saw three boys testify, didn't you? A. I seen three testify, 
but one of these three was not there. 

@. One of them was not there who testified? A. No. 

Q. Which one was that, the one who testified about seeing the little boy 
giving signals just before he was shot, standing on the pillar and giving 
signals? A. That is right. 

Q. Well, did he give you a signal when he was standing there just be- 
fore he was shot? A. I don't know. | 

Q. Didn't you see him give a signal? A. I didn't see it. 

-Q. If he gave it, you didn't see it? A. I did not see it. 

Q. Well, if he had givena signal you would have seen it, wouldn't you? 
A. No, sir, I wouldn't. 

Q. “You saw him standing there on the post, on the pillar? A. I did not 
see him standing on the post. 
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| 
282 Q. You are pretty well acquainted with firearms, aren't you? A. Not 


too much. 
x* * * * * * * * 


Q. Are = a good marksman? A. I wouldn't say so. 
x * * * * *€* *& * 

285 Q. Now, in your statement, the last question on page 2: "You have 
said in your statement that all of the boys had left before you fired the last 
shot. What was the purpose of firing the last shot if the only time you fired 
the gun was to frighten the boys?" And I believe you answered: "I just fired 
it, Iguess. I didn't know anybody was up there." Now, which is correct, 
what you have testified on the witness stand today, that the boys were still 
there, or this statement which you testified you gave voluntarily and of your 
own free will a few hours after the killing? A. I saidI didn't see nobody 
up there. 

Q. When did you say this? A. I didn't see nobody there. 
286 Q. This is what you are saying today? A. Yes, sir. | 
Q. You told them a few hours after the killing that all the boys had 
gone, didn't you? A. That is what I told them, but I say I didn't see nobody 
up there. ! 
Q. You didn't tell him that, did you? You heard me read your answer 
here, did you not? Was this taken down properly? A. Yes, it is down 
properly. | 
Q. It was taken down properly? A. Yes. 
x * * * * * € * 
BY MR. BLACKWELL: 
Q. You say you didn't run away after you found the boy’ ‘was shot? 
A. No, sir, I didn't run. | 
287 Q. Never ran down the alley? A. I walked down and went to the build- 
Q.. Did you offer any assistance to this little boy mrytioesy he was shot? 
A. Did I offer any assistance? 
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Q. Yes. A. They had too many others assisting there for me to offer 
any. 

Q. So you rushed down and you proceeded to change your clothes, 
didn't you? A. That is right. 

Q. While you were in the process of changing your clothes, you heard 
someone else approaching? A. The door was open. I seen them coming. 

Q. That is the time you shut the door, when you saw the officers coming? 
A. I didn't shut the door. The wind biew it. 

Q. The wind blew it shut? A. Yes. 

Q. Now, you were changing your clothes at that time? A. Yes, sir. 

Q. And you said there wasn't any use to run, didn't you? A. Yes, sir. 

Q. Now, you said when you fired this last shot in the ground, you were 
sitting in the chair and your gun was on the windowsill. Did you tilt the gun 
down and fire it inthe ground? A. Just laid it on the window sill. I didn't 
tilt it at all, just laying on the window sill flat, just like that. 

Q. And you were sitting back in the chair? A. Sitting in the chair 
sideways. 

Q. And that window sill is about seven feet from the ground, isn't it? 
A. About eight feet. 

Q. About eight feet? A. Yes, sir. 

Q. And with that rifle in that position you fired in the ground? A. Yes, 
sir. 

Q. You were quite angry with these boys when they told you to keep 
shooting your popgun? A. No, sir, I was not. 

Q. You were angry when they wouldn't leave the surroundings of the 
cemetery that evening? A. Well, not that angry. 

Q. What do you mean you weren't that angry? A. Not angry enough 
to hurt them in that way. 

Q. You were not angry enough to kill them, were you? A. No, sir. 

@. And you were cool, calm, and collected although they refused to 
leave? A. Yes, sir. . | 
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Q. After two shots had been fired? A. Yes, sir. 


+ *& se ee SS SS 


REDIRECT EXAMINATION 





BY MR. STUPAR: 

Q. Mr. Foreman, had you been having a lot of trouble with these boys 
over a period of time? A. Yes, sir, we had. 

Q. Then you had on numerous occasions reprimanded these boys and 
told them to stay out of the cemetery? A. Yes, sir. : 

Q. This wasn't the only day, this had been going on for a bes period? 
A. Yes. 

x * * * * *€ * 
SOLOMON ROSENBLATT | 
was called as a witness for the defendant and, being first duly sworn, was 
examined and testified as follows: 2 
DIRECT EXAMINATION 
BY MR. STUPAR: 


* * * * *€ * KK * 
Q. And what is your connection with the cemetery where this incident 
took place? A. Well, I happen to be president of the congregation. 
Q. And do you know the defendant, Rollan Foreman ? A. Yes, I do. 
Q. Have you employed Mr. Foreman? A. Not personally. The 
cemetery committee employed him. ! 
x * * * * * * * 


Q. How long have you known Rollan Foreman? A. I have known Fore- 
man very well for the past four years. 


Q. And how far is your place of business from the cemetery? A. I 
am at 7th and D Street, Northwest. It is quite a distance. I would say five 
or six miles, maybe. | 

Q. During this period of time that you have known Rollan Foreman, 
have you also had occasion to meet other people who have known him ? 

A. Just employees out at the cemetery. We have other employees there. 
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BY THE COURT: 

Q. Now, Mr. Rosenblatt, do you know other people in this area, people 
that work at the cemetery who in turn know the defendant? A. The only 
one I know would be his brother. 

Q. Do you know other people outside his brother who know the defen- 
dant? A. No, I can't say that I do. 

Q. Let me ask you this question. Do you know what his general repu- 
tation is in this area or community for peace and good order and truth and 
veracity? A. I know from my own experience and my contact with him. 

*x * * x * * * 
A. Well, I have never had anyone come up to me and explain in any way-- 
294 THE COURT: Do you want to ask any more questions? 
MR. STUPAR: Not on that part. 


x * * * *€© *€£ ££ * 


BY MR. STUPAR: 


Q. Mr. Rosenblatt, in response to my question, you say that you never 
had anyone object to you about Mr. Foreman and his actions? A. Not to my 
knowledge. 


* * * © * *€ *€ * 


299 MR. STUPAR: We rest. 
THE COURT: The defendant has rested. Do you have any rebuttal? 
MR. BLACKWELL: No, I have no rebuttal. 
* * * * * *€* K& *¥ 
JURY CHARGE 

THE COURT: Now, ladies and gentlemen of the jury, the introduction — 
of evidence in this case and the arguments of counsel being now concluded, 
it becomes the duty of the Court to instruct you as to the law that should 
guide you in your consideration of the evidence and the determination of your 
verdict. 

When you retire to the jury room, as you have been told before, you will 
take with you the indictment returned by the grand jury in this case. Now, 
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the purpose of an indictment is to inform the defendant of the charge or 
charges that have been brought against him and the charge or charges that 
he must meet when his case comes on for trial. An indictment is not 
evidence against a defendant, and it should not be regarded by you as testi- 


mony against this defendant nor as being of any probative ~ nor as being 


entitled to any weight whatsoever as evidence. 

Now, the charge against this defendant is what is known as manslaugh- 
ter. The indictment alleges that on or about July 29, 1957, and within the 
District of Columbia, Rollan V. Foreman, Sr., feloniously and wilfully and 
violently, by means of shooting him with a rifle, did kill and slay Arthur A. 
Hammond. | 

I shall now pass on to the consideration of the charge against the defen- 
dant in greater detail. As I told you just a moment ago, the offense with 
which the defendant is charged is manslaughter. 

The unlawful killing of a human being punishable by law may take either 
one of two forms. It may be murder, and it may be manslaughter. 

In order for you to understand the difference between murder in the 
first degree, murder in the second degree and manslaughter, the Court in- 
structs you that murder in the first degree is defined as a purposeful killing 
done either with deliberate and premeditated malice or in committing or 
while attempting to commit a felony. The four elements of first degree 
murder are that the defendant: (1) killed deceased; (2) with the purpose and 
intent to kill; (3) with malice aforethought; and (4) after deliberation and 
with premeditation. | 

Murder in the second degree is the unlawful killing of another where 
there is not a premeditated design and plan to effect the death, but where 
there is malice aforethought. | 

Now, manslaughter, which is the crime charged against this defendant, 
is the unlawful killing of a human being without malice aforethought. 

If the killing is committed in a sudden heat of passion, caused by ade- 
quate and sufficient provocation, the crime is manslaughter. In order to 
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reduce murder to manslaughter, the passion must be such as will cause an. 
ordinary man to act upon impulse, without reflection. Besides great provo- 
cation, there. must be passion and hot blood caused by that provocation. 
Great personal violence might constitute provocation, but a trivial or insigni- 
ficant assault disproportionate to the retaliation is not adequate provocation. 

For example, it may be such killing that happens either as the result 
of 2 sudden quarrel or in the commission of an unlawful act without any 
deliberate intention of doing any mischief at all. 

Now, counsel for the defendant has submitted to the Court two instruc- 
tions which the Court will read at this time and which the Court tells you is 
also the law which is applicable to this case.’ 

If the shot which caused the death of Arthur Hammond was wholly acci- 
dental so far as the defendant was concerned, and without intention on his 
part to kill or injure any person and not while the defendant was in the com- 
mission of an unlawful act, then your verdict should be not guilty. 

Instruction No. 2 submitted by the defendant reads as follows: 

The defendant claims that the killing of Arthur Hammond was excusable 
because it was accidental. If you find from the testimony that the shooting 
was accidental and thereby Hammond was killed, then the death of Hammond 
was accidental and unintentional. It is the law that the killing of a human 
being is excusable when it is committed by accident and misfortune in doing 
any lawful act by lawful means, with usual and ordinary caution, and with- 
out any unlawful intent. The possession of the rifle by the defendant at the 
time in question, if you find that he had it in his possession merely for his 
safekeeping and with no purpose to commit a crime therewith, was lawful. 
And if he was handling the rifle with the usual and ordinary caution, and with- 

out any unlawful intent, and it was discharged and accidentally struck 
Arthur Hammond, such killing would be excusable and the defendant would 
not be guilty of any crime. 
Now, you-are further instructed that every person is presumed to 
intend the natural and probable consequences of his voluntary act. 
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The Court also instructs you that the only offense for which the defen- 
dant can be convicted in this case, if you should find him guilty beyond a 
reasonable doubt, is the crime of manslaughter. He is not charged with 
first degree murder or second degree murder, and that is the reason that 
the Court has instructed you that if you find him guilty beyond a reasonable 
doubt, he can only be convicted of the offense of manslaughter, which is 
the crime for which he was indicted. | 

The law is that a defendant is presumed to be innocent and the burden 

of proof is on the Government to prove him guilty beyond a reasonable 

doubt. Unless the Government sustains this burden and proves beyond a 
reasonable doubt that the defendant has committed every element of the 
offense charged, then the jury must find him not guilty. | 

As I said to you a moment ago, the purden of proof is on the Govern- 
ment to prove a defendant guilty beyond a reasonable doubt, but not beyond 
all doubt whatsoever. In other words, the Government must prove the de- 
fendant gulty to a moral certainty and not to an absolute certainty. As its 
name implies, a reasonable doubt is a doubt for which you can give a reason 
to yourselves, a doubt based on reason, and not just any wuisnaica con- 
jecture or some capricious speculation. 

Now, I think I can explain to you the meaning of the phrase reasonable 
doubt in simple, everyday language. Proof beyond a reasonable doubt 
simply means this: If after a fair and impartial and obj ective and careful 
consideration of all of the evidence in this case submitted by the Govern- 
ment and the defendant you can truthfully say to yourselves that you are not 
satisfied of the defendant's guilt beyond a reasonable doubt or that you have 
a doubt which you feel is based upon reason, a reason which you can give to 
yourselves which in your opinion is a substantial reason, then you have no 
reasonable doubt. | 

On the other hand, if after a fair and impartial Soneieanation of all the 
evidence in the case you can truthfully say to yourselves that I do not have 
a reasonable doubt in my mind in this case as to the defendant's guilt such 
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as I would be called upon to act in the more important and weighty matters 
of your own lifetime or experience, then you would not have a reasonable 
doubt. 

326 In simple words, a reasonable doubt means exactly what it says. It 
is a doubt for which you can give a reason to yourselves, not to the other 
jurors, but to yourselves, because your verdict must be based on the inde- 
pendent judgment and decision of each juror. 

_So that when you evaluate this testimony and analyze this testimony, 
have in mind what the Court has told you as to the law in this case. If you 
have a reasonable doubt which is based on some good reason, then you must 
under the law give the benefit of the doubt to the defendant and acquit him. 

If, on the other hand, you can truthfully say after an evaluation or con- 
sideration of all the evidence that you do not have a reasonable doubt in your 
mind which is based on a good reason, then, of course, you have no reason- 
able doubt and you should convict the defendant. 

Now, the Government's evidence in part consists of the alleged state- 
ment or confession which the defendant is supposed to have made to the — 
police officers on the evening of July 29, 1957. Now, the law admits a con- 
fession into evidence if the confession is freely and willingly made, because 
human experience shows that a confession freely and willingly made is 
likely to be reliable. Ordinarily, a person does not admit that he has com- 
mitted a crime unless the admission is truthful. This is the result of human 

experience. The law does not, however, admit a confession that is 
obtained by duress, by coercion, by force or as a result of an inducement. 
A confession obtained by these means must be rejected and disregarded by 
the jury. This rule, too, is based upon reason. Human experience has 
shown that on occasion it has happened that persons have admitted to the 
commission of a crime which they have not in fact committed, in order to 
avoid or discontinue force, coercion or duress being practiced upon them. 

_ The force, duress or coercion which I have referred to means both physical 

force and mental or moral pressure. 
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Now, it is for you to determine whether the confession of the defendant 


was given voluntarily, without duress, coercion, or fear. If you have 2 
reasonable doubt as to whether the confession was voluntary, you must 
reject it. If, on the other hand, you find that the confession was given 
voluntarily, and was not made as a result of force, a beating, duress, co- 
ercion or fear, then it is admissible in evidence against the defendant; and 
you should give it the weight you think it should be given. 

In considering whether the confession or statement was or was not 
voluntary, you should consider all of the evidence, the physical condition 
of the defendant, the facts surrounding his arrest and subsequent interro- 
gation, and all of the circumstances surrounding the making - the alleged 
confession. 

328 There has been offered in evidence in this case the se of an ex- 
pert by the name of Robert M. Zimmers of the Federal Bureau of Investi- 
gation. The Court instructs the jury that a person who by education, study, 
and experience has become an expert in any art, science or profession and 
who is called as a witness may give his opinion as to any such matter of 
which he is versed and which is material to the case. You should consider 
such expert opinion and should weigh the reasons, if any, given for it. You 
are not bound, however, by such an opinion. Give it the weight to which 
you deem it entitled, whether that be great or slight, and you may reject 
if in your judgment the reasons given for it are unsound. | 

In connection with the testimony as to the good character of the defen- 
dant, the Court instructs you that the circumstances of the case may be 
such that an established reputation for good character standing alone may 
be sufficient to create a reasonable doubt although without it the other evi- 
dence may be convincing. ! 

In determining whether the Government has established the charge 
against the defendant, you must consider and weigh the testimony of all the 
witnesses who have appeared before you. You are the sole judges of the 

329 credibility of the witnesses. In other words, you must determine which 


| 
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witnesses to believe and to what extent to believe them. In deciding how 
much weight to attach to the testimony of a witness, you may consider the 
demeanor of the witness on the witness Stand, his manner of testifying, 
whether the witness impresses you as having an accurate memory and re- 
collection, and whether the witness impresses you as a truthtelling individ- 
ual, and whether the witness has an interest in the outcome of the case. 
All these factors you may consider, as well asany other matters which 
may seem to you to have a bearing on the question as to whether the witness 
is telling the truth or telling a falsehood. 

If you find that any witness has testified falsely to any material fact the 
truth of which he or she could not have been reasonably mistaken, then you 
areatliberty, if you so see fit, to disregard any part of the testimony of 
that witness or his entire testimony if you deem it wise to do so. 

It is the duty of the Court to make known to you the law of the case, 
and it is your duty as jurors to take the law of the case from the Court. 

As I have told you on more than one occasion during this trial, argu- 
ments made to the jury by counsel for either side and their opening state- 
ments to the jury are not to. be considered as evidence in this case. It is 
simply counsels’ recollection of what they think the evidence has established. 
You must Hsten to their arguments, because they serve a very important 
and useful function: but if you disagree with their version of what the evi- 
dence is, if their recollection is contrary to what your recollection is, 
naturally your recollection of the facts and the testimony and the evidence 
governs in this case. 

330 Now, as I say, you are the sole judges and exclusive judges of the facts. 
You are admonished not to permit your judgment or your reason or your 
intelligence to be swayed by sympathy, prejudice, bias, or ill will against 
or for either the Government or the defendant. You are not to be influenced 
by your feelings or emotions. Your verdict should be reached in accordance 
with the solemn oath you took that you would well and truly try this case and 
a true verdict render in accordance with the evidence and in accordance with 
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the law as given you by the Court. You must consider this matter deliber- 
ately and carefully, in the light of the instructions on the law which I have 
given you. In reaching your conclusion, you must use the same common- 
sense, the same approach, the same intelligence which you would employ 
in determining any important matter that you have to decide in the course 
of your own affairs. ! 

You are further instructed that if the J udge has said or done anything 
which has suggested to you that he is inclined to favor the position of either 
party, you are not to permit yourselves to be influenced by any such sug- 
gestion. I have not expressed nor intended to express nor have I intimated 
or intended to intimate any opinion as to what witnesses are or are not 
worthy of credence, what facts are or are not established by the evidence, 
and what inferences should be drawn from the evidence adduced. If any 
expression of mine has seemed to indicate any opinion relating to any of 
those matters, I instruct you to disregard it. | 

Now, from time to time observant jurors--and you have been an especial- 
ly observant jury during the course of this trial--watch a judge and try to 
determine whether he sustains the objections of one side more than he sustains 
them on the other or whether he appears to rule more favorably toward one 
side or the other and to try from some observation method like that to get an 
idea of what the Court thinks about a case. The Court further instructs the 
jury that in all of my rulings on the evidence and objections and everything 
that has been before me I have ruled as I thought the law requires me to 
rule without ever intending to favor or intimate any favor towards one side 
or the other in the case. SoI say again if the Court has done anything which 
indicates to you how the Court feels about this case, the jury must ignore 
this entirely, because the facts in this case must be decided by the jury. 

As you know by now, it will be necessary for all twelve | of you to agree 


upon your verdict. You may now retire to your jury room, and after you 


arrive there, you will elect your foreman and deliberate on this case; and 
when you arrive at a verdict, you will notify the Marshall who will be at the 





102 
outside of your door, who will in turn inform the Court. 
At this time the Court will excuse the two alternate jurors. I wish at 


this time to thank the two alternate jurors for their very valuable service. 
x * * *£* * &* € * 


(At the bench) 


* * *£* * * € *& * 


MR. STUPAR: We don't wish to make this objection at this time. It 
is a matter of discussion. I think if we had any request to make we would 
ask that they be instructed more fully on the meaning of excusable homicide. 

333 THE COURT: I think I have gone into that fully. You submitted 
instructions which I granted. I think the jury understands what it is, what 
excusable homicide is. I think I would just confuse them if I went over it 
again. 

Any request for further instructions outside of that? 

MR. STUPAR: No further requests. 

THE COURT: Do you object to any part of the instructions that I just 
gave? 

MR. STUPAR: No objection. 

(In open Court:) 

THE COURT: The jury will retire now. The jury may have any exhibits 
that have been offered and received in evidence. Is there any objection to 
that? 

MR. BLACKWELL: No objection. 

MR. STUPAR: No objection. 

| THE COURT: I understand from the Marshal they want the pictures sent 
to the jury room. Is there any objection? 

MR. STUPAR: No objection. 

MR. BLACKWELL: No objection. 

THE COURT: Very well. 

(Thereupon, at 3:59 p.m. the jury retired to consider its verdict. ) 

{At 5:01 p.m. the jury returned to the jury box.) 
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THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict ? : 
FOREMAN OF THE JURY: We have not come toa verdict so far. 
THE COURT: I take it you have been unable to agree at this point. 
The Court is going to excuse the jury and ask you to report back tomorrow 
morning at 9:45. The Court will again admonish the jury not to talk about 
this case with any member of your family or anyone. If anything appears 
in the paper, please do not read about ir or listen to it over the radio. I 
don't know if anyone will. I doubt it. Iam telling you out of an abundance 
of precaution. 
(The Court adjourned at 5:02 p. m.) 
x* * * * * * * * 
Washington, D. C., 
Tuesday, May 27, 1958 
x * * * * *€ * *¥ 


(Thereupon, at 9:45 a.m. the jury retired to further consider its ver- 
dict. ) 
(At 10:20 a. m. the following occurred. Counsel for the defendant were 


not present. ) 

THE COURT: In the case in which the jury is deliberating, Rollan V. 
Foreman, Sr., I told counsel, I believe, yesterday that the jury could have 
any of the exhibits which have been received in evidence. As I understand, 
there was no objection by the defense. ! 

MR. BLACKWELL: There was no objection. 

THE COURT: I am informed by the Marshal that the jury wants the 
rifle. I see no reason why they should not have it. | 

MR. BLACKWELL: No objection. 

THE COURT: Counsel for the defense are not here. I understand they 
are on twenty-minute call, that one or both are in their offices. So Iam 
going to send the rifle to the jury room. : 

MR. BLACKWELL: Yes, Your Honor. 
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THE COURT: You have no objection? 

MR. BLACKWELL: I have no objection. I think it was understood 
yesterday that the jury could see any exhibits if they wished to. 

THE COURT: That was my understanding. 

(At 2:55 p.m. the jury returned to the courtroom. ) 

THE COURT: Are counsel here from both sides? 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: Ali right. 

JURY VERDICT 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict ? ; 

FOREMAN OF THE JURY: Yes, sir, we have, sir. 

THE DEPUTY CLERK: What say you as to the defendant, Rollan V. 
Foreman, Sr. ? 

FOREMAN OF THE JURY: Sir? 

THE DEPUTY CLERK: What say you as to the defendant, Rollan V. 
Foreman, Sr. ? 

FOREMAN OF THE JURY: Guilty, sir. 

THE DEPUTY CLERK: Members of the jury, your foreman says that 
you find the defendant, Rollan V. Foreman, Sr., guilty, and is that your 
verdict so say you each and all? 

(The jury indicated in the affirmative. ) 

THE COURT: Does the defense wish to poll the jury? 

MR. STUPAR: Yes, sir. 

THE COURT: Poll the jury. Ladies and gentlemen of the jury, as 


your name is called, you will announce your individual verdict. 
* * * * *© *& * * 


339 (Thereupon, the jury was excused. ) 
THE COURT: At this time the Court will refer the case to the probation 


officer for the usual’ presenterice investigation and report. ) 
x* *x« * * * * & * 





105 
340 THE COURT: I think both the Government and the defense did a@ wonder- 
ful job on the case you had. : 


* *« * * * *&* * * 


342 PROCEEDINGS 

THE DEPUTY CLERK: Case of United States versus Rollan V. Fore- 
man. Mr. Blackwell, Mr. Stupar, and Mr. Overton. 

THE COURT: Are you ready, Mr. Stupar? You may proceed This is 
a motion for a new trial, isn't it? 

MR. STUPAR: Yes, it is, Your Honor. 

THE COURT: All right, sir. 

MR. STUPAR: If Your Honor please, in reviewing this case and the 
indictment at this time, I would like to make the motion that this indictment 
was fatal and that it did not set out a cause of action against the defendant in- 


i 
| 
i 


asmuch as it did not state the reasons why the deceased died in this case. I 
think if Your Honor will read the indictment you will see that it states that Rol- 
lan V. Foreman did wilfully and feloniously and violently shoot with a rifle the 
boy Arthur A. Hammond and did kill and slay him. 

Now, in the District of Columbia Digest, Volume 5-A, under homicide, 
section 137, is the case of U. S. v. Barber, 9 Mackay 79, 20 D. Cle. I 
states there that unless the indictment states that the deceased died from the 
action of the defendant in this case that the indictment is fatal and it must 
state that the defendant actually or the deceased actually died. | 


May I quote. This wason an indictment for murder here which is anala- 


gous to this case. | 
343 "An indictment for murder, avering that the prisoner pushed A. W. 
into a canal, who was ‘then and there mortally choked, suffocated and 
drowned, ' is fatally defective on arrest of judgment for want of the averment 
that she died by this means and is not cured by the conclusion that the 
prisoner, etc., ‘did feloniously kill and murder," these being only conclusions 
of law." i 
I think this case is directly in point here and the indictment in our case 


is directly in point; and I would like to have Your Honor rule on that point 


| 
| 
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before I proceed. 

THE COURT: I will rule on it right now. Under Rule 7 of the Federal 
Rules of Criminal Procedure, which has gone into effect since the case you 
referredto. "Nature and contents." Referring to an indictment. "An 
indictment or the information shall be a plain, concise, and definite written 
statement of the essential facts constituting the offense charged." 

I think the indictment states the violation of an offense, andI will deny 
your motion on that ground. 

MR. STUPAR: Your Honor, if I may be heard further on this point. 

THE COURT: I have already ruled on it. Let us pass on to the next 
one. I have already ruled on that point. You may go to the next point. 

344 MR. STUPAR: In our motion for a new trial, the first statement we 
made was that the verdict here was contrary to the law, and in this case. 
the indictment here of the defendant was in the case of manslaughter, and 
there is no distinction in the District of Columbia between voluntary and 
involuntary manslaughter. However, if it is voluntary manslaughter, then 
it has to be shown that the defendant was committing an illegal act at the 
time he killed the person for the crime with which he is charged; and inas- 
much as this wasn't an involuntary manslaughter case, he wasn't charged 
with involuntary manslaughter, the indictment didn't show that he committed 
this act in a reckless and wanton manner. Therefore, we must presume 
from the indictment that Rollan V. Foreman here was charged with a volun- 
tary manslaughter. Therefore, if it is up to the prosecution to prove that 
he was charged with a voluntary manslaughter, then he must have been 
committing an illegal act, an unlawful act in some respect. 

It was never proved from all the evidence in this case that Rollan Fore- 
man at any time was committing an illegal act while he was shooting this 
rifle on the cemetery grounds. It was not an illegal act for him to have a 
rifle in his possession nor is it an illegal act-- 

THE COURT: Le me interrupt. . Was it illegal for him to take a rifle 
and point it at this boy and shoot him and kill him? Was that illegal? 
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345 MR. STUPAR: If it was proved that he pointed this rifle at this boy 
to shoot him, that is an illegal act and that is manslaughter or even more 
serious, it could be a charge of murder; but from all the evidence ; in this 
case, it was never shown here in any place that Rollan Foreman pointed 
a rifle at the deceased boy, Arthur Hammond, and shot him. His testimony 
was that he was sitting in a window and he fired into the ground. 

THE COURT: Let me interrupt you. What did the ballistics expert 
say about the bullet ? | 

MR. STUPAR: The ballistics expert said that it was his Kiaairag that 
the bullet entered the boy's body and-- 

THE COURT: Before striking him. 

MR. STUPAR: He said there was a possibility that this bullet could 
have ricocheted. He didn't say that there wasn't any possibility that this 
bullet couldn't have ricocheted and the indentation in the base of the bullet 
was never explained, and he did state first to Mr. Blackwell, the district 
attorney, that there was a possibility that this bullet ricocheted even before 
my cross-examination; and after my cross- -examination, he also admitted 
that he had no explanation for the indentation in the base of the bullet, that 
there was a possibility that it could have ricocheted, and that a bullet in 
this boy's body could not have caused this indentation, that the bone in this boy's 

body could not have caused the indentation in the bullet. At no time 
did the prosecution explain where the indentation came from in the bullet. 
The only evidence we had is a possibility that it could have ricocheted and 
this ricocheting could have caused this indentation in the bullet, which was 
unexplained by all the other evidence in this case. There was never an 
explanation at any point where this indentation in the base of the bullet came 


from. 


So we have no evidence in this case outside of the evidence or testimony 
of the defendant that he sat in this window and that he fired into the ground. 
There is no testimony in this case to show that he could see this boy up on 
the pillar. We had no testimony at all from any of the police officers 
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investigating it that they could see this boy. Secondly, we have no testi- 
mony in this case whatsoever that he could recognize this boy. Thirdly, 
we had no testimony in this case that he knew the boy before the accident 
or that he was shooting intentionally at this boy, which is set out here in 
the indictment. 

THE COURT: You say there was no testimony to show that he knew 
the boy before the accident ? 

MR. STUPAR: That is correct. We had the testimony of the parents 
in this case, which is another point I am going to bring up; but they never 
testified that he knew the boy personally. They testified that he came to their 

home and said that he understood that there was some Hammond 
children playing out in his father's premises and that he was warning the 
parents to keep their children away; but there was no testimony that he 
knew the Hammond boy. The testimony of the defendant here, which was 
unrebutted, showed that he never knew the boy, had no idea what the boy 
looked like, he didn’t see the boy down on the pillar, and he couldn't 
recognize him if he had seen him at this pillar. This testimony was unre- 
butted all through the trial. 

So we have no testimony whatsoever in this case have to show that he 
actually knew the boy or that he intentionally did try to shoot this boy or 
could possibly see this boy. 

In order to prove a case of voluntary manslaughter we have to show 
that either he knew this boy or that he was committing an illegal act; and 
this certainly hasn't been proved by the prosecution in this case, that he 
performed an illegal act or that he intentions tried to shoot the deceased 
boy, Arthur Hammond, Jr. 

In my opening statement I made the statement that we were going to 
prove this shooting was accidental and thereboy excusable. Maybe we were 
a little delinquent in certain respects and this wasn't brought out possibly - 
to the jury and possibly to this Court by sufficient means prior to our sum- 
mation. But it was my impression that the prosecution thought we were 
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trying to prove provocation in this case, that these boys were possibly 
running around out there and agitating the defendant, Rollan Foreman, and 
this was a case of provocation and, therefore, we were trying to establish 
this was excusable homicide because it was provoked and he was provoked 
into shooting this boy. That certainly wasn't our intention in this case, and 
I think we proved beyond any doubt that this was an accidental shooting and 
that he never intended to shoot the deceased, Arthur Hammond. 

Further, in our motion for a new trial, Your Honor, we ‘also stated 
that we believe it was error on the Court's part to admit into evidence the 
testimony of the parents of the boy, Arthur Hammond, the testimony of 
Arthur Hammond, Sr., Selma Hammond, and Mary Ann Hammond, the 
daughter in this case. In the case Your Honor cited at the time of the 
trial, and I believe we reviewed some cases before Your Honor at that time, 
in reviewing this case of whether or not this testimony should be admitted 
and whether there was any question here to show motive, to show intent on 
his part as to the shooting, I think after hearing all the testimony Your 

- Honor will agree that this wasn't a case where there was a question of 

motive here or whether or not this man intentionally tried to shoot the boy. There 
certainly was no evidence here that he was trying to shoot this boy. 

Therefore, I think it was error, Your Honor, in admitting this testimony 

into evidence to show motive, that he actually tried to shoot Arthur Hammond, 

Jr.; and inasmuch as the prosecution didn't present any evidence to show he 

intentionally tried to shoot Arthur Hammond, this certainly was prejudicial 

against the defendant; and I think without this testimony in here there would 

have been no question at all that this defendant would have been acquitted by 

this jury. I think this was the main part of this whole case, | the testimony 

that he had gone over there to make a threat at that time, which certainly 

I said at that time was up to Your Honor's discretion, whether this should 

have been admitted in evidence; but after hearing all the evidence, I think 


it was error to admit it into evidence and it certainly worked to the prejudice 
of the defendant in this case. ! 
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I will skip over my point No. 4 which is a Mallory decision and go 
into my point No. 5, that newly discovered evidence is now available. . If 
Your Honor will remember, getting back to 3, the testimony of the parents 
in this case, whether or not the defendant Rollan Foreman actually came 
over and made these statements, that if he caught this boy on his Dad's 
property that he would shoot him, and at that time he was carrying a 12 or 16 or 

20 gauge shotgun, whatever it was, in his arm, in his hand. The 

defendant took the stand and stated that he had gone over to the Hammond 
residence, that he had gone over at nine o'clock in the morning, and that 
he had never been over there at night, nor did he own a shotgun, nor had . 
he been over there at any time during the night carrying a shotgun and 


threatening to kill the boy. Also, I put on the stand at that time his sister- 
in-law who said that she had gone over with his brother sometime during 
the night to warn the Hammonds to keep their boy off the cemetery. At 
that time, Your Honor, it was impossible for me to bring in Melvin Fore- 


man, the brother of Rollan Foreman, and to have him sit up there before 
the jury to make the statement that it was he who went over to the Hammond 
residence that evening and told the parents of the Hammond boy to keep 
their boy out of the cemetery grounds. May I state that Melvin Foreman's 
testimony won't be that the defendant was carrying a shotgun at that time, 

_ that Melvin Foreman is the only Foreman who owns a shotgun and at all 
times this shotgun was in his possession, that he never loaned it or gave it 
to Rollan V. Foreman, and have the jury hear his testimony on this point, 
that he was the person who went over there and that the testimony of the 
Hammonds is not true and certainly wasn't given as the facts relate that it 
happened. At the time, Melvin Foreman was not available tous. We didn'tknow 

before the trial that these threats would be brought into evidence here, 4 

and we couldn't prepare for it or ask for a continuance at that time. It was 
after the trial had started that we realized this was going to be brought into 
evidence, and Melvin Foreman at that time was in an oxygen ten in the hos- 
pital with a heart attack. So it was impossible for us to bring him in. We 
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did the next best thing we could, which was to bring in his wife who was 
present at the time. I think the jury should have been allowed to hear-- 

THE COURT: His wife did testify, didn't she? | 

MR. STUPAR: His wife did testify. : 

THE COURT: It would have been cumulative at the most. 

MR. STUPAR: It would have been cumulative, but his wife testified 
that she went over there and she heard it and she was sitting | out in the 
truck at that time. But we have here Melvin Foreman who will testify 
that he went up to the Foremans, that the Foremans knew him and called 
him inside. They testified that they had never seen Melvin Foreman and 
Melvin Foreman never came over to their house to tell ener land warn 
them about their children. And we have the testimony of the wife and the 
testimony of Melvin Foreman also. It makes quite a bit of difference and 
shows that they were either confused or lying when they say Rollan Foreman 





came over there nine-thirty some evening after they moved and Mel- 
vin Foreman testified that he is the person that came over nine- -thirty in 
the evening and he is the man who owns the shotgun, not the defendant. 

The admission of this testimony was prejudicial to the defendant, and the 
fact that the defendant does not have a chance to explain it would even be 2 
greater error in this case. : 

The fourth point, Your Honor, would be additional reason why this 
Court should grant this motion for a new trial, and that is the admission 
of the written statements of the defendant at that time. I made the argu- 
ment to the Court during the trial on the Mallory decision as to whether 
or not these statements should be admitted, and I would like to renew my 
objection at this time as a reason for granting a new trial in this case. 

THE COURT: Very well. 

_ MR. STUPAR: Also, Your Honor, I believe in reviewing this at the 
time that we requested instructions on the explanation of this case and the 
crime for which Rollan Foreman was indicted, the crime of manslaughter. 
Two of our instructions which we submitted to this Court were accepted; 
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but in granting these instructions and giving them to the jury, I believe 
Your Honor made the statement at that time that these instructions were 
given at the request of the defense counsel. We submit, Your Honor, that 

- that is error and that it is prejudicial to the defendant to give these 
instructions to the jury and the jury realizing that the instructions are given 
at the request of the defense counsel and not by the bench. 

THE COURT: Where did you find any law to support that argument? 

Do you mean to say just because the defendant submits instructions to the 
jury and the Court rules in favor of the defendant and in the Court's 
opinion states that that correctly states the law, the fact that a judge indi- 
cates to a jury in its charge that I will now read Defendant's Instruction 
No. 1 and 2 or Government's Instruction No..1 and 2, that that prejudices 


the jury against a defendant because the Court has seen fit to grant instruc- 
tions of law which the Court thinks correctly states the law? I can't 
follow you on that point. I never heard any cases that held that. 


' MR. STUPAR: Your Honor, I think there is quite a bit of difference 
when the Court gives the instructions in a civil case and when the Court 
gives the instructions in a criminal case; and I think the defendant is 
entitled to instructions from the bench; and I think the jury should feel-- 

THE COURT: Why do we have to be secret about it? 

MR. STUPAR: I think the jury should feel these instructions, this is the 

law and this is coming from the bench and this is not some law that the 
defense counsel nor the defendant is trying to impose. 

‘THE COURT: It is still the law whether it comes from the Government 
or the defendant, providing the Court believes it is the law. The Court might 
be wrong. If I believe that you correctly stated the law, I see no error in 
charging the jury that these are defendant's instructions or requested 
instructions, rather, and these are the Government's instructions, period. 

I can't follow you on that. I am going to deny your motion on that. 
MR. STUPAR: If Your Honor please, in Sullivan v. United States, 
178 Fed. 24.723, the circuit court of appeals there stated, in talking about 
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an opinion by the court: 

"The expression of such an opinion goes beyond the privilege of a 
judge to comment fairly on the facts. . The influence of the trial judge on 
the jury is of great weight, and his lightest word or intimation is received 
with deference and may prove controlling." ‘ 

They also say this is especially true in a criminal case, whieh I 
think is a controlling part in this case. | 

The fact that this is a criminal case and if the jury has the least bit 
of indication that the defendant is trying to impose something on the Court, 
that the Court is giving this simply at the defendant's request and not as some- 

thing coming from the bench, I think it is definitely prejudicial to the 
defendant in this case. 3 

THE COURT: Is that all now? | 

MR. STUPAR: That is all I have. : 

THE COURT: I think the defendant was represented by able and com- 


petent counsel, both you and your associate. I think he-hada fair trial. 
I don't believe I have committed error. If I did, the Court of Appeals is 
going to have to correct the decision. 


Iam going to overrule your motion for a new trial. : 
x * * * * * *& * 


[Filed May 27, 1958] 

On this 27th day of May, 1958, came the parties aforesaid, in manner 
as aforesaid, and the same jury as aforesaid in this cause, whereupon the 
jury returns into Court at 9:45 A.M. and retires to resume their deliber- 
ation; thereupon the said jury upon their oath say that the defendant is 
guilty as indicted; and whereupon each and every member of the jury is 
asked if that is his or her verdict and each and every member thereof say 
that the defendant is guilty as indicted. : ! 

The case is referred to the Probation Officer of the Court and the de- 
fendant is permitted to remain on bond pending sentence. 

By direction of / 
John J. Sirica cae 


Presiding Judge 
Criminal Court # 5 
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HARRY M. HULL, Clerk 


Present: By 


United States Attorney Deputy Clerk 


By Joel Blackwell 
Assistant United states Attorney 


H. Kaitz 
Official Reporter 


[Filed June 3, 1958] 
: MOTION FOR NEW TRIAL ; ‘ 

Comes now the defendant by his attorneys and most respectfully moves 
this Court for a new trial for the following reasons: 

1. The verdict of the jury was contrary to the law. 

2. The verdict is not supported by substantial evidence. 

3. The Court erred in admitting into evidence certain oral testimony 
of Arthur Hammond, Sr., Selma Hammond and Mary Ann Hammond, wit- 
nesses for the Government. | | 

4. The Court erred in admitting into testimony written statements of 
the defendant. | 

5. That newly discovered evidence is now available. 

6. And for other reasons that will be called to the attention of the 
Court at the hearing of the above-entitled cause. 


/s/ 


BRANKO STUPAR 


/s 


JOHN C. OVERTON 


Washington 5, D.C. 
NAtional 8-1194 


3 CERTIFICATE 
I certify that a copy of the foregoing Motion for New Trial was persony 
ally served upon the Office of the United States Attorney on the { 
day of June, 1958. 


/s/ | = 
‘[iiorney for Defendant —S* 
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[Filed June 27, 1958] : 

On this 27th day of June, 1958, came the attorney for the United States; 
the defendant in proper person and by his attorneys, Branko Stupar and 
John B. Overton, Esquires; whereupon the defendant's motion for a new 

_ trial, coming on to be heard, after argument by counsel is by the Court 
denied. 


The defendant is committed to the District of Columbia Jail anda 
commitment is issued. : 
By direction of: 
John J. Sirica 


Presiding Judge i 


-Criminal Court # 5 
prs 


HARRY M. HULL, Clerk 


Present: 
By Ave 
United States Attorney ‘Deputy Clerk ) 9 


By Joel Blackwell : 
Assistant United States Attorney 


H. Kaitz 
Official Reporter 


[Filed June 27, 1958] . | 
On this 27th day of June, 1958 came the attorney for the government 
and the defendant appeared in person and by counsel, Branko ois and 
John B. Overton, Esquire. 
IT IS ADJUDGED that the defendant has been convicted ear his plea 
of not guilty and a verdict of guilty of the offense of MANSLAUGHTER as) 
charged, and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, | 
‘IT IS ADJUDGED that the defendant is guilty as charged and convicted. Yel 
IT IS ADJUDGED that the catenin, is hereby committed to the custody: mie ai 
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of the Attorney General or his authorized representative for imprisonment: 
for a period of One (1) year to Ten (10) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified ; 
officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District guage 


[Filed July 8, 1958] 


APPLICATION IN SUPPORT OF AFFIDAVIT TO PROCEED 
WITHOUT PREPAYMENT OF COSTS 
(Appeal-Judg. 6-27-58) 


I, Rollan V. Foreman, Sr., being first duly sworn according to law, 
on oath depose and say that I am the defendant (petitioner) in the above- 
entitled cause; and in support of my application to proceed in said cause; * 
without being required to prepay fees or costs, states as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of said 

action or able to hire counsel for the same. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said action. 

5. That the nature of my cause of action is stated in the Notice of 


Appeal. 
District of Columbia ss: /s/ Rollan V.. Foreman, Sr. ; 
Defendant (Petitioner) 
200-19 Street, S. E. 
Washington, D. C.. 
Subscribed And Sworn To Before me this 7th day of July, 1958 


/s/ J..E. Ottes 
Notary Public 


NOTICE OF APPEAL 
Name and address of Appellant - Rollan V. Foreman, Sr. 200-19th Street, 
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S. E. Washington, D. C. 
Name and address of Appellant's counsel - None acting pro | se 


Concise statement or order and date of sentence 

Defendant was convicted upon a jury verdict of guilty for manslaughter, 
and on Friday June 27, 1958, was sentence to imprisonment for aterm of 
from One (1) year to Ten (10) years, and is presently incarcerated at the 
district jail 200 - 19th Street, S. E. Washington, D. C. : 

I, Rollan V. Foreman Sr., the above-named defendant hereby appeals 
to the United States Court of Appeals for The District of Columbia Circuit 
from the above stated judgment and urges this Court to appoint Counsel 
pursuant to Local Criminal Rule 92-A in the light of Johnson ohnson v. United 
States, 352 U. S. 565, to ascertain from the records as to whether a 
substantial question exists. This being a proceeding initiated under Sec. 
1915, Title 28 United States Code normally, allowance of an appeal 
should not be denied until an indigent has had adequate representation by 
counsel. 

It is submitted that the appeal "is not" frivolous and not taken for 
delay. 

Petitioner contends that he lacked effective and substantial assistance 
of counsel and damaging hearsay evidence and admissions of other crimes, 
not named in the indictment prejudiced his rights to a fair trial. 

In Pinkard v. United States, | 99 U. S. App. D.C. 394, 240 F. 2d 
632, a case involving a similar crime, the Court of Appeals held that the 
admission of damaging hearsay evidence whether obj ection was "reversi- 
ble error." The attack on this conviction is by direct appeal. Plain 
, errors or defects affecting substantial rights may be notice although they 
were not brought to the attention of the trial court. Rule 52 (b) Fed. Rules 
Crim. Proc. 18 U.S.C.A. Stewart. v. United States, 1954, 92 U. S. App. 
D.C. 293, 296, 214 F. 24879, 892, note 7; Taylor v. United States, 
1955, 95 U. S. App. D.C. 373, 379, 222 F. 2d 398, 404. | 

In Craig v. United States, 1954, 6Cir., 217 F. 24355, 359, it is 
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stated: 

"The prejudice to a defendant from the failure to have 
effective assistance of counsel results whether counsel is 
court-appointed or selected by the accused. The right is 
to fundamental and absolute to allow courts to indulge in 
nice calculations as to the amount of prejudice resulting 
and arising from its denial Glasser v. United States, (315 
U. S. 60, 62S. Ct. 457, 86 L. Ed. 880)." 


/s/ Rollan V. Fore Sr. 
DEFENDANT 











IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 
For the eens 
District of Columbia Cireutt 


NO. 15,007 FILED MAY 2 9 1959 
j), Sleurat” 


CLERK 
ROLLAN VINCENT FOREMAN, SR. 


Appellant 


-w- m5 w/ 


UNITED STATES OF AMERICA 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Arthur E. Neuman, Esq. 
407 Pennsylvania Building 
Washington 4 DsCs 


STerling 3 4377. 
ATTORNEY FOR APPELLANT 


Appoint 
OF COUNSEL: pointed by the District Court, 


NOBLE, NEUMAN & MOYLE 














STATEMENT OF QUESTIONS PRESENTED 


1. The question is did the trial Court commit reversible error in allowing yi 
the Government in its case in chief, to introduce into evidence testimony . 
of threats made by the defendant, to the parents of the deceased victin, 

over four (4) months prior to the alleged killing, proferred to show’: 

intent, motive and that the killing was not accidental in a case involving 

a single count manslaughter indictment. 

2 The next question is whether the trial Court erred in denying defendant's 


motion for a new trial based on newly discovered evidence, which would 


have rebutted the disputed testimony of threats allegedly made by the 


defendant to the parents of the deceased victim, four (4) months prior 

to the killing. 

3. The final question is did the trial Court err in conducting a part of 
the trial below without counsel for the defendant being present, 
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JURISDICTIONAL STATEMENT 


This is an appeal in forma pauperis by Rollan Vincert Foreman, Sr,, 


defendant below, from a verdict of guilty by jury and judgment of conviciicn 
entered by the Court below on an single couat indictment, charging the 
defendant with the crime of manslaughter (Act of March 3, 1901; 31 Stat. 
1321, Che 854, Section 802, Title 22 Section 2405, District of Columbie 
Code of Laws 1951 Bdition). 

A timely notice of appeal was filed and served after the entry of the 
judgment of conviction below, 

This Court has jurisdiction by virtue of the provisions of Act of 
June 25, 1948, C.646, 62 Stat. 929, as auended October 31, 1951,0.655, 
Section 48, 65 Stat. 726; July 7, 1958, Publ. 85-508, Section 12 (e); 
72 Stat. 348, Title 28 United States Code, Section 1291. 





Appellant, Vincent RolJ-.n Foreman, Sr., was indicte. on August 2:th 
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1957 in a single count indictment charging him with ". . .on or about 

July 29, 1957, within the District of Columbia, Rollan V. Foreman, Sre, 
feloniously, wilfully, and violently, by means of shooting with a rifle, 
did kill and slay Arthur A. Hammond" (quoted from the indictment) to which 
he entered a plea of “not guilty" on August 29th, 1957. 

The jury returned a verdict of guilty. Appellant, by and through 
bis Court-Appointed Counsel, filed and argued a motion for new trial based 
on newly discovered evidence, among other things, which was denied by the 
Court. 

Judgment of conviction was entered accordingly and a sentence of 
one (1) to ten (10) years was imposed by the lower Court. Appellant is 
vresently serving his sentence at the Federal Reformatory in Lorton, 
Yirginiae On July 8th, 1958 appellant, pro s¢, filed a notice cf appea? 
and an Application In Support of Affidavit To Proceed On Appeal in foriua 
pauperis. The District Court requested appellant's court-appointed 
counsel to file a statement under District Court Rule 92 (A) as to whether 
there was any basis for an appeal. This statement was filed in the Distyict+ 
Court on September 16th, 1958. Accordingly, on September 22nd, 1958 tue 
United States District Court entered an order permitting appellant to proceed 
on appeal as a poor man. 

On September 23rd, 1958 the United States District Court appointed 
counsel for appellant, who never acted under his appointment, and on 
February 9th, 1959 his appointment was vacated; again, on February 9th, 
1959 another counsel for appellant was appointed, who was unable to serve 
and his appointment, likewise, was vacated on February 26th, 1959. On 
February 26th, 1959 present counsel was appointed by said District Court 
to represent appellant on this appeal. 

At the trial appellant, Rollan V. Foreman, Sr., testified in his 
own behalf as follows: Age 46, and life long resident of the District 
of Colunbia (Tr. 238) was employed as a caretaker for the Ohve Sholom 
Cemetary in Southeast Washington for approximately six (6) years prior fo 
June 29th, 1957, (the day of his arrest for this crime) having such duties 
as cutting the grass and maintaining the graves. (Tr. 246) On July 29th 





1967 at about 8:00 P.M. he was working at this cemetary changing the = 
sprinklers. (Tr. 246) 





On the day of the allegcd shooting appellant had in his possession the 
rifle alleged to have been used in the killing and introduced as governmen* 
Exhibit No. 4,for the purpose of safe keeping in a small caretaker's house 
at the cemetary. (Tr. 254) 

Appellant fired the rifle to frighten six (6) or seven (7) childre. 
into leaving the cemetary grounds where they were playing among trees, 
bushes and pillars (Tr. 257 = 260) but did not aim his rifle at the deceasec 
(tr. 257), or the children, but into the ground. (Tr. 258) Appellant 
did not realize he had hit any of the children until he noticed other 
adult people congregating where the children were playing. (Tr. 260) 

Appellant knew Selma H. and Arthur A. Hammond, Sr., parents of the 
decedent (Tr. 177 & 195 = 198) and victim of the killing, but did not 
znow that his rifle shot had killed the Hammond boy until informed by 
‘‘9lma He Hammond, mother of the deceased, (Tr. 261) 

Donald Lee Davenport, age 11, (Tr. 28 = 44) testified that he was 
playing with the decedent at the time of shooting, along with other boys, 
and that the decedent was standing on a pillar in the cemetary and had 
nformed him that he had been shot, that he did not believe him, but 


that he noticed blood on the decedent’s shirt and saw two other boys carry 


the victim off of the pillar and out of the cemetary into the alley. He 
«westified that the defendant just before the shooting stated “Stay out of 
the cemetary", (Tr. 39) but neither he nor the victim were in the cenetary 
when this statement was made. (Tr. 39 = 44) 

Robert Milhouse, age 12 (Tr. 45 = 66) likewise testified he was plajjng 
with the deceased at this time in the cemetary grounds; that the decedeni: 
was standing on a pillar sending signals; that "John and Butch grabbed hin 
by the arm“ when he looked like he was going to fall, at a time when he 
heard something like a cap shot (Tr. 51); that at the time of the shootin: 
he saw derendant in the window with a rifle in his hand, (Tr. 52), but thet 
he did not hear the defendant say anything before the shooting. (Tr. 52) 

John Davenport's, age 13, testimony was somewhat similar to that 
given by Donald Lee Davenport and Robert Milhouse in that the cecedsnt wa3 
playing with him and others on the cometary grounds, that they did not 


Realize the deceased was shot until he noticed dlocd on his shirt, but. = 


that he didn't know who shot the daceceni. (Tr. 66 ~ 78) 
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Edward J. Dion, Jr., Technician for the Metropolitan Police Departue::i, 
Identification Bureau, testified (Tr. 17 - 27 & 152 ~ 172) taat he nade 
several pictures of the scene of the shooting showing the caretaker's 
house, the pillars and the trees, foliage, etc., surrounding, which are 
introduced into evidence by the government. 

Dr. Richard M. Rosenberg, Deputy Coroner for the District of Columhia, 
testified that he performed an autopsy on the deceased on July 30vh, 195;' 

| aud that the cause of death was hemorrhage and shock from a 22 caliber 
rifle bullet.entering the body at the upper chest, which he removed 
(Government's Exhibit No. 1) from the body. (Tr. 10 = 17) 

Howard Robert Dyble, of the Metropolitan Police Department, testified 
to the arrest of the defendant in the caretaker's house shortly after ths 
shooting and that he recovered the rifle from the defendant in the cavetake:‘s 
‘ouse on the cemetary lot and that the defendant admittec shooting thc 
w4fle to scare the children away. (Tr. 78 - 93) 

Robert M. Zimmers, a ballistics expert for the government, testiZied 
that the bullet (Exhibit No. 1) retrived by the Coroner from the body of 
Arthur A. Hammond, Jr., was fired from the rifle teken from the defendant 
by Officer Duble (Exhibit No. 4). He identified an indentation on the tase 


of the bullet and noted that the nose of the bullet was in good shape; did 


not rule out the possibility of the bullet having ricocheted, although i: 
nis opinion, felt it had not. (Tr. 98 = 115) 

George Re Donahue, a Police witness for the government, testified that 
he made certain measurements of the pillars and distance of these pillars 
to the window in the caretaker's house, the former were six (6) feet, 
seven (7) inches high and a distance of one hundred twenty feet from the 
first pillar to the window and that the trees surrounding the pillars wears 
about eight and one-half (84) feet high. He also testified that he had 
talked to the defendant shortly after the shooting and that the deferdazt- 
admitted shooting the rifle to scare the children away. (Tr. 116 - 1:30) 

Selma H. Hammond, witness for the government, mother of the deceagé:l, 
testified that the defendant had come to her home about two (2) weeks 
after March 6th, 1957, about 9 to 10 P.M. (after she had put the childre. 
to bed) with a shotgun in his hané, that she and her husband answered t.% 





door with the deceased bey behind her and their daughter Mary standing “a 0 





in the door of the bedroom. The defendant spoke to her husband, Arthur A. 
Hammond, Sr.e, and said “Arthur, I heard that your children had been up 

to the house on ny father's premises. If I catch any of them up there, I 
an going to shoot them". She did not report this incident to the police. 
(Tr. 176 = 180) 

Mary Ellen Hammond, eleven years of age, witness for the government, 
tastified that the defendant came to her parent's home with a rifle at night 
and told her mother (Selma H. Hammond) that if she did not keep her brother 
(the deceased) off his father's premises he would shoot him. (Tr. 188 = 171) 

Arthur A. Hammond, Sr., witness for the government and father of tha 
decedent, testified the defendant came to his home between 9 and 10 at nigat 
“at another time” (he did not specify when) with a 20 gauge shotgun and to%d 
him if he caught his kid ( he did not identify which one or ones) over 
there he was going to shoot him; that he was warned by defendant to keep 
nis kids away from his father's premises, but not from the cemetary. (Tr. 
196 = 201) 

Mildred Estelle Foreman testified for the defense, that she was the 
sister-in-law of the defendant, that she and her husband, who looks like 
the defendant, about March 12th or i5th, 1957 at about 9 o'clock at night 
went to the Hammond home, that her husband told Mrs. Hammond to keep her 
little boy out of the cemetary and that her brother owned a shotgun, but 
cid not have it with him that night. 

George P. Foreman, one of the brothers of the defendant, testified fcr 
the defense that their other brother, Melvin, as well as he, resemble ths 
defendant. He testified that he had worked at the cemetary in question 
and thet in his observation, a boy four and one-half (44) feet tall, on 
the pillar, could not be seen from the window in the caretaker's house 
because of the obstructions. (Tr. 228 ~ 237) 

Solomon Rosenblatt, employer of the defendant, testified for the defiuse 
as to the defendant's character for peace and gnod order. (Tr. 291 = 257° 

On May 26th, 1958, the day before the trial ended, the jury retired %o 
the jury room to deliberate, and at 5:01 P.M. returned to the Court room 
without a verdict and were excused until the next day. May 27th counsel 


for defendant were on twenty minute call at their offices awaiting the De _ 











return of the verdict. The following colloquy occurred between the Court 
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and Assistant United States Attorney, counsel for defendant not present 
at the time: 


THE COURT: In the case in which the jury is 
deliberating, Rollan V. Foreman, Sr., I told 
counsel, I believe, yesterday, that the jury 
could have any of the exhibits which have been 
received in evidence. As I understand, there 
was no objection by the defense. 


MR. BLACKWELL: There was no objection. 
THE COURT: I am informed by the Marshal that 
ury wants the rifle. I see no reason 
why they should not have it, 
MR. BLACKWELL: No objection. 
THE COURT: Counsel for defense are not here. 
understand they are on twenty-minute call, 


that one or both are in their offices. So I 
am going to send the rifle to the jury roon. 


MR. BLA : Yes, your Honor. 


THE COURT: You have no objection? 


ss BLACKWELL: I have no objection. I 
t it was understood yesterday that the 


jury could see any exhibits if they wished to. 
- THE COURT: That was my understanding. © 


The testimony objected to, and the principal basis for this appeal, 
is that of Selma H. Hammond, mother of the deceased,’ Mary Ellen Hammond, . 
sister of the deceased, and Arthur A. Hammond, Sr., father of the deceased. 
Counsel for defendant objected to the admission of this testimony. (Tr. 174) 
The government proferred the testimony, before actually introduced into 
the case, as part of its case in chief “to show motive, intent, and to 
refute the defense of mistake or accident”. (Tr. 173) 

One of the grounds for the motion for new trial, argued after verdict, 
was that of newly discovered evidence to refute the above disputed testimony 
and consisted of the proposed testimony of Melvin Foreman, who would testify 
that it was he, not the defendant, who went to the Hammond house in the 
middle of March, 1957 and made the threats concerning the Hammond children. 
(Tr. 349 = 352) 














STATEMENT OF POINTS 


I. The lower Court erred in permitting into evidence, over the objection 
of the defendant, testimony of previous threats made by the defendant, over 
four (4) months prior to the alleged killing, to the parents of the 
deceased concerning circumstances unrelated to those of the alleged killing, 
for the purpose of showing motive and intent in a case involving a single 
count indictment charging the defendant with nanslaughter. 

II. The Court below erred in denying defendant's motion for a new trial 


based on, among other grounds, newly discovered evidence which would have 


rebut the erroneously introduced evidence of previous threats allegedly 


maflie by the defendant over four (4) months prior to the killing for which 
he was charged in this case. 

III, The lower Court erred in conducting a part of the trial without 
counsel for the defendant being present. 


SUMMARY _OF_ARGUMENT 


The admission of evidence of murder, & distinct and separate crime, to 


prove the crime of manslaughter charged in the indictment is contrary to 


‘the rules of evidence and constituted prejudicial error in this case. 














The lower Court erred in permitting the government to prove “malice” 
on the part of the defendant although this was not an element of the crime 
charged in the indictment and thus abused its sound judicial discretion. 

The testimony of the parents and sister of the deceased victim relating 
to previous threats by the defendant was not substantially relevant to the 
offense charged and therefore its admission cannot be justified as one of 
the exceptions to the general rule of evidence excluding such testimony. 

The undue prejudice caused by admission of the disputed testimony 
outweighed the relevancy to the offense charged and should have been 
excluded. 

The lower Court having been apprised of the newly discovered evidence, 
at the hearing on defense’s motion for new trial, which would have 
counteracted the damaging highly prejudicial testimony admitted at the 
trial, should have, in the exercise of its judicial discretion, granted the 
defendant a new trial. 

The defendant is entitled to be represented by counsel at every stage 
of the proceeding, no matter how insignificant it may seem and the admission 
of physical exhibits to the jury room during deliberations without givins 
defense counsel an opportunity to appear and object is a denial of due 


process of law. 


ARGUMENT 
Ie THE COURT BELOW ERRONEOUSLY PERMITTED THE GOVERNMENT TO PROVE THE 
SHRARATE AND DISTINCT CRIME OF MANSLAUGHTER BY PROVING THE CRIME OF MURDER 
NOT CONTAINED IN THE INDICTMENT AND CONTRARY TO THE RULES OF EVIDENCE. 


A. Manslaughter Is A Distinct Crime And jot A Degree Of Murder 
Most authorities, and the view accepted in this jurisdiction, .are 
agreed that manslaughter is a separate and distinct crime. (40 Corpus 
Juris Secundum, p. 901, Section 39) It is generally distinguished from the 


crimes of murder in that the necessary element of the latter, “malice”, 
is lacking. 


“Manslaughter is the unlawful killing of a human 
being without malice". r ve United States 
(1953, 93 U.S. Appe DeCe By 207 Fe 1 


In the instant case the government sought to, and did, prove that the 
killing of Arthur A. Hammond, Jr. was unlawful (“feloniously, wilfully 
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and violently") by bringing into its case in chief the element of malice, 
to wit, that the defendant, Rollan ¥. Foreman, Sr., had made threats to the 
parents of the deceased that he would kill the decedent if they (the 
parents) did not keep the decedent victim away from the defendant's father's 
premises. (Tr. 176 = 201) This testimony was obviously prejudicial to the 
defendant in that it placed in the minds of the jurors, a predisposition on 
the part of defendant to kill, i.e. malice. 


The general rule of evidence applicable to the testimony in question 
is that in a prosecution for a particular crime, evidence which shows or 
tends to show that accused has committed another crime not related to or 
connected with the crime charged is irrelevant and inadmissible for the 
reason, among others, that the evidence must be confined to the point in 
issue (40 CJS p. 1084, Section 682) - Witters vs. U.S,, 70 App. DC. 316, 
106 F. 24 837. 


While it is conceded that the admissibility of evidence of this 


nature is within the sound judicial discretion of the trial judge, it is 
also apparent that the general rule of excluding evidence of other crimes 
should be strictly enforced because of the obvious prejudicial effect and 
injustice of such evidence. The evidence to be admissible at all must be 
substantially relevant to the offense charged and if the relevancy is ony 
insignificant (as it was in the instant case) then it is inadmissible. I: 
borderline cases it should only be admissible if its relevancy outveigh. 
the undue prejudice that may flow from it. Harper vs. U.S., 99 U.S. 
Appe DeCe 324, 239 Fe 20 945. 
At the very least the nature of the facts in the instant ane constituce 
a “borderline situation”. Proof of a predisposition to kill (malice) wag 
not a proper element oz the charge contained in the indictment, but aside 
from this most important aspect, proof of the case, by the government, 
through facts tending to prove murder in the second degree, was not the only 
avenue of proving the charge in the indictment and certainly based on this, 
the relevancy, if any, did not by any means out'sigh “he uncue prejudice that 
was caused by such admission. | 


__ The government in seeking the original indictment for manslaughter, not 











oN ee 


second degree murder, was of the frame of mind that the act of the defendant, 
in the manner and circumstances under which he fired the rifle, were such, 
by themselves, that the act was unlawful and felonious and constituted the 
crime of manslaughter. — a er 

The government in arguing for the admissibility of this evidence at 
the trial (Tr. 176) asserted to the Court, out of the presence of the jury, 
that had they known of these threats earlier, they would have returned an 
indictment for second degree murder. This does not justify the admission 
of evidence tending to prove a crime other than that with which the defendant 
here was charged. 


Ce. Previous Threats Too Remote To Act Charged To Fall Within Exception 


The killing occurred on July 29th, 1957 on the premises of the defendant© 

employer, where he was charged with the preservation of the cemetary grounds 
| and there was no evidence that he singled out the Hammond boy from the 
group of six (6) or seven (7) children playing or that he saw him. The 
alleged threats were made sometime the middle of March, 1957, more than four 
(4) months previous and again were not singularly directed against the 
Hammond boy, but to the Hammond children, unrelated to the cemetary grounds, 
but directed to the effect that the parents should keep the Hammond 
children away from the defendant's father’s premises. The source of the 
evidence and its authenticity must bo regarded with much trepidation as 
we must be mindful that those testifying were the bereaved parents and sister 
of the decedent and their attitude toward the defendant, under any 
circumstances, could be anything but friendly. 

It is evident that the connection between the disputed testimony and 

the act for which defendant was indicted is too remote and such admission 


under the circumstances of this case constituted highly prejudicial error, 


There was ample evidence brought into the case, by the government, 
to counteract the defense that the shooting was accidental which was 
sufficient to go to the jury ami upon which they could have returned a 
guilty verdict without the excess of proof involved in admission of 
of irrelevant evidence of another crime or, tending to prove motive which 


is not the element of the one charged. The testimony of the victin's 


__Playmates that the decedent was standing on a pillar when he was shot 
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that one of them saw the defendant in the window with the rifle and heard 
the shot; the testimony of the officer who took the pictures and described 
the grounds, the ballistics expert who described the path of the bullet, 
the Coroner who described the cause of death, and the officer who testified 
as to the arrest of the defendant with the rifle shortly after the shooting 
would appear to be all of the evidence competent for a jury weighing the 
probability of the defense of accidental shooting. 

The admission of the testimony of the parents and sister of the decedent 
offered the jury no alternative but to return a guilty verdict because 


it made out the defendant a bad character and at a time (during the case 


in chief) when the “door had not been opened" by the defendant taking the 


witness stand. 

It thus seems that the Court in exercising its sound judicial discretion 
would be more justified, if at all, in allowing this evidence of the 
defendant's bad conduct into the trial to rebut his good character after 
the defendant placed it in issue by taking the stand, rather than during 
the government's case in chief. To show that the defendant is a “bad man” 
is precisely what the prosecution is precluded from showing in a criminal] 
case. In Lovely vs. U.S., 4 Cir. 1948, 169 Fe 2d 386 and Michaelson vs. 
UoS2 335 US. 469, 69 S. Ct. 213, 93 LeEd. 168, the appellate Court 
ruled it was error for the government to prove in its case in chief, by 
testimony of previous acts, that the defendant Was a bad man where such 
proof shed no light on the crime for which the defendant was indicted. 
(emphasis supplied) 

That the evidence must be confined to the crime charged is exemplificd 
in Witters vs. U.S., cited supra, where the defendant was Charged with 
receiving stolen property. The government introduced evidence by witnesses 
that the defendant had on three separate occasions, thereafter and withir 
& period of two (2) weeks, purchased stolen bicycles knowing them to be 
stolen from three (3) different boys to prove the element of knowledge~-~ 
held such evidence not admissible to show defendant knew the bicycle 


he wag charged with receiving was in fact stolen. 
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The Mere Fact That Intent Is In Issue Does Not Open The Door To Show 


Similar Acts Unless Connected With Offense Charged In Point Of Time 


And Circumstances 

In this jurisdiction there is no distinction between voluntary and 
involuntary manslaughter (Title 22, Section 2405, D.C. Code of Laws 1951 
Edition). Thus, the element of intent in the crime of manslaughter must 
be imputed from the proof of the commission of the act itself. The 
government proved this imputation by planting into the minds of the jury 
that the defendant had a bad frame of mind towards the decedent and a 
predisposition to kill him. Indirectly, therefore, intent was at issue 
in the case, but even so as was stated in Boyer vs. U.S., 76 U.S. App. 
D.C. 397 at page 398: 

e « e ein various circumstances, therefore, 
evidence of earlier acts good or bad may be 
admitted, as tending in one way or another to 
show a man’s state of mind, when he is charged 
with a later fraud. But the fact that intent 

is in issue is not enough to let evidence of 
similar acts, unless they are connected with 

the offense charged in point of time and 
circumstances as to throw light upon the intent. 

The Boyer case involved a charge of embezzlement and two charges o° 
false pretenses. The objected to testimony introduced by the governmen: 
consisted of witnesses who stated that two (2) years prior to the acts 
charged in the indictment the defendant sold her (the witness) similar 


warehouse receipts and made similar representations to her as those defe.dant 


was charged with making. The case was reversed on this erroneously adnitted 


prejudicial testimony. It is significant that embezzlement as invoved in 
the Boyer case involves proof of intent as an ingredients in manslaughter as 
here, such proof is unnecessary. As stated supra, the connection in poi: 
of time and circumstances between the alleged threats made by Rollan V. 
Foreman, Sr. to the parents of the deceased victim is too remote as to 


logically throw any light on the act of manslaughter for which he was 
charged. 


II. THE LOWER COURT HAVING PERMITTED HIGHLY PREJUDICIAL TESTIMONY INTO 
T DEFEN N AL 


The record does not have. to be analyzed critically to arrive at the 
conclusion that the testimony of Selma H. Hammond, Mary Ellen Hammond 
and Arthur A. Hammond, Sr. (Tr. 176 - 201) mother, sister and father 











mes ae 

respectively, of the deceased victim was highly prejudicial to the defense 
and that it fairly well indicated, if believed and credible, the possib:..ity 
that defendant should have been indicted for murder. Therefore, it seems 
that in the interest of justice the defendant should have been allowed to 
muster every available bit of evidence to counteract the terrific volleys 


directed against hin. 


A. Counsel Represented To The Court The Existence Of Newly Discovered 
Bridence Capable Of Discrell ting The Highly Prejudicial Alleged 
reats ; 


Counsel for the defendant in his motion for new trial based upon, 
inter alia, the grounds of newly discovered evidence represented to the 
lower Court that a brother of the defendant, (who, based on the evidence 
adduced at the trial bears resemblance in looks to the defendant, Tr. 

228 = 237) would testify that it was he, not the defendant, who had gone 
over to the Hammond house and told the parents to keep their boy away 
from the cemetary, testimony of a nature that would directly refute 

the alleged threats. Further, counsel stated they had no knowledge prior 
to the trial that these threats would be introduced into the trial and 
that defense was not prepared for it, nor could they bring this brother, 
Melvin Foreman, to the trial at the time because he was in an oxygen tent 


in the hospital with a heart attack. 


Be Explanation By The Court Of The Crimes Of Murder, In Addition To 
anslaughter Was Prejudicial In Light Of The Testimony Indicating 
he Crime Of Murder 


While counsel does not cite the lower Court with error in instructing 
the jury concerning the elements of murder as an aid to their understand- 
ing of the crime of manslaughter, (Tr. 321 = 322), nevertheless, the 
malice element of murder having already been introduced into the trial 
the mental attitude of the jury could very well have been, “since the 
government has proved a case of second degree murder as defined by the 
judge, we will have to convict him of the lesser crime, i.e., manslaughter". 
This reflection must have been prejudicially created by the introduction 
of the disputed testimony. 

It would appear that the lower Court, in the exercise of its Judicial 
discretion, should have granted the motion for new trial, based on all 


the circumstances and after it had been proferred evidence capable of 








a 


counteracting the obvious highly prejudicial disputed testimony. 


III. THE COURT CONDUCTED A STAGE OF THE TRIAL WITHOUT COUNSEL FOR DEFENDANT 


On the morning of the last day of the trial at a time when counsel for 


defendant were on twenty-minute call, the jury then having been retired for 


deli eration, the Court was informed that the jury wanted to examine 
EXHIBIT NO. 4, the rifle. The Court without giving counsel for defense an 
opportunity to be heard, agreed with the government to send the said 
exhibit to the jury room. The rifle was then presented to the jurors with- 
out further mentioning by the Court of this incident to counsel for defense. 
It is almost axiomatic to say that the defendant is entitled to be 
represented by counsel at every stage of the proceeding; and although it 
May appear here that what transpired when defense counsel was not present 
was agreed to by counsel for defendant at a earlier time, it seems that 
this right, in the interest of justice, should be strictly enforced. 
Shioutakon vse U.S., D.C. 114 A, 24 896, reverséd 98 U.S. Appe DeCe 371, 
236 F. 2a 666. 
Since the rifle in this case was the most important piece of eviderce 
against the accused, and was apparently not sent to the jury room when 
they first retired, counsel for defense should have been at least afforded 
an opportunity to assent to what ho may have agreed to previously if not the 
possibility of raising some objection for which he may later have formuisted 


& basis. 


CONCLUSION 
It is respectfully submitted that the ends of justice require a reveysal 
of the order of the lower Court denying the motion for a new trial. 


Respectfully submitted, 


Livlhuaa E Vlowmin 
Arthur E. Neuman 

Attorney For Appellant 

Oo? Pennsylvania Building 
Washington 4, D.C. 
Sterling 3 4377 


OF COUNSEL: 
NOBLE, NEUMAN & MOYLE 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. After appellant had proposed a defense of “accident” 
to a manslaughter charge, did not the court properly admit 
into evidence testimony which demonstrated appellant’s 
actions were willful and not accidental? 

2. Did not! the court properly instruct the jury on the ele- 
ments of manslaughter where the record discloses the instruc- 
tion given to the jury was in complete conformity with the 
established law of this jurisdiction? 

3. After an exhibit had been admitted into evidence with 
defense counsel’s consent to submission of the exhibit to the 
jury upon request during their deliberation, did not the court 
thereafter properly submit that exhibit to the jury without 
notifying counsel? 

4, Did not. the court properly deny a motion for a new trial 
based on newly discovered evidence where the record dis- 
closes appellant introduced evidence on that same issue during 


trial and the so called newly discovered evidence was not newly 
discovered and also merely cumulative and impeaching in 
nature? 


(X) 





Counterstatement of the case 
Statute and rule involved 
Summary of argument 
Argument: 

I. The court properly admitted testimony by Government 
witnesses which demonstrated that appellant’s actions were 
willful and intentional 

II. The court properly instructed the jury 
III. The exhibit was properly submitted to the jury 
IV. The trial court properly denied appellant’s motion for new 
trial 
Conclusion 
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 Qnited States Court of Appeals: 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15007 
Routan V. ForEMAN, Sk., APPELLANT 
v. 
UnitTep STaTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 26, 1957, an indictment was filed in the District 
Court charging appellant with violation of Title 22, Section 
2405 of the District of Columbia Code (manslaughter) (J.A. 
5). The jury found appellant guilty as charged in the indict- 
ment (J.A. 104). On June 3, 1958, appellant. filed a motion 
for a new trial. The trial court, after argument, denied the 
motion (J.A. 113). Appellant was then sentenced to a term 
of imprisonment from one (1) to ten (10) years. This appeal 
follows (J.A. 116). 

Donald Lee Davenport testified that on the afternoon of 
July 27, 1957, Arthur Hammond, the deceased, Robert Arm- 
stead, Robert Milhouse, Andrew Shirley and himself were 
playing in the vicinity of the Olve Sholom Cemetery, located 
in the 3200 block of 15th Street, S.E. (J.A. 10). During their 
play, appellant was observed seated at a window of a care- 
taker’s building in the cemetery (J.A. 10). Robert Armstead 
shouted to appellant, “Hey, Mister, shoot your popgun” 
(J.A. 10). Shortly thereafter the boys left the cemetery and 


(1) 
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returned to their respective homes. Upon returning to the 
cemetery later in the evening, they continued their play 
(J.A. 11). Arthur Hammond climbed on one of the pillars 
which formed a gate to one of the entrances to the cemetery 
(J.A.14). At that time appellant told Arthur Hammond and 
Donald Davenport, “Stay out of the cemetery” (J.A. 12). 
Immediately thereafter Arthur Hammond was shot in the 
chest (J.A. 12). He stated he was shot and blood appeared 
on his shirt. John Davenport and another boy removed him 
from the pillar and carried him to a nearby alley (J.A. 12). 
He- was subsequently removed to D.C. General Hospital, 
where he was pronounced dead at 8:48 P.M. that same evening 
(J.A. 33). | | | 
Robert Milhouse and John Davenport’s testimony corrobo- 
rated that of Donald Lee Davenport (J.A. 13, 17, 18-19). In 
addition, Robert Milhouse testified that at the time Arthur 
Hammond was shot, he observed appellant at the window of 
the house in the cemetery with a rifle in his hand (J.A. 15). 
Howard Robert Duble, assigned to the Traffic Division of 
the Metropolitan Police Department, testified that at approx- 
imately 8:15 P.M. he received a report of a shooting and re- 
sponded to the vicinity of the cemetery, located to the rear of 
3217 15th Street, S.E. The officer described the lighting con- 
dition in the area at that time as bright, “The sun was still up” 
(J.A. 21). He observed a small child who had been shot in 
the chest lying in the alley. He received information that a 
man was observed running down the street taking his shirt off 
(J.A. 20). Accompanied by the Lieutenant in charge of No. 
11 Precinct, he went to the caretaker’s house in the cemetery 
and observed the door was “cracked open” (TR.8). As he was 
about to go up the steps of the porch, someone kicked the door 
shut. -He then pulled his gun, and kicked the door open, and 
entered. He observed appellant partially dressed and asked 
him if he was the one that did the shooting. Appellant stated, 
“Yes, Idid” (J.A: 20). Appellant stated the rifle with which 
he did the shooting was in the next room. The rifle was re- 
covered from behind the television set ina carton. Appellant 
then was transported to No. 11 Precinct. Upon his arrival 
there, the officer marked the rifle with the initials HRD (J.A. 





3 


20). In a period of less than twenty minutes from the time 
that he was originally arrested, appellant stated to Officer Duble 
that the children had been bothering him, “causing numerous 
depredations to the property up there which ran into quite a 
bit of money and he came back quite frequently.to keep the 
children out of the cemetery” (J.A. 23). He further stated he 
got the rifle from his father’s house, and had fired it several 
times before into the woods to frighten the children, not trying 
to hit them, but to scare them (J.A. 23, 24), because talking 
to them didn’t do any good. 

Robert Zimmers, Special Agent of the FBI, assigned to the 
laboratory in Washington, D.C., and qualified as an expert in 
firearms and ballistics matters (R. 98), was shown Govern- 
ment’s Exhibit No. 4 (a rifle) and Government’s Exhibit. No. 
5 (a bullet removed from the body of the deceased). Based 
upon experimentation conducted in the FBI laboratory on 
August 5, 1957 he testified that the bullet (Government’s Ex- 
hibit No. 5) was fired from the rifle (Government’s Exhibit 
No. 4). He further testified that the condition of the bullet 
indicated that it had not ricocheted. It was his opinion that 
the bullet was not deflected sufficiently to change its course 
during flight (J.A. 28, 29). 

Richard M. Rosenberg, Deputy Coroner, testified that the 
deceased had sustained a gunshot wound in the upper chest 
injuring the large artery in the chest and this wound, with the 
accompanying hemorrhage and shock, was the cause of death 
(J.A. 8). He described the deceased as 9 years of age, four 
feet, six inches tall, weighing 72 pounds (J.A.8). 

Sergeant George R. Donohoe, assigned to the Homicide 
Squad of the Metropolitan Police Department, made certain 
measurements at the cemetery located at 3237 15th Place 
(J.A. 30). He determined that the pillar upon which the 
deceased was standing at the time of his death, was six feet, 
seven inches in height (R. 107). The distance from the pillar 
to the caretaker’s building was 120 feet and the angle of sight 
from the pillar to the window where appellant was seated was 
a slight downgrade from the pillar to the house (J.A. 31). He 
testified that shortly after the report of the shooting he went 

to No. 11 Police Precinct at approximately 8:55 P.M., ‘where 
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he questioned appellant. Appellant stated that “kids were 
jumping all over the place, that he did not mean to hit him, 
he only wanted to scare him” (J.A. 32). He was warned of 
his constitutional rights and that any statements he made could 
be used against him in court (J.A. 33). Appellant then stated 
that he wished to tell what happened. His statement was re- 
duced to writing (Government Exhibit No. 5) at the Homicide 
Squad Office approximately one hour later (J.-A. 34) and was 
introduced into evidence. In that statement, appellant ad- 
mitted firing two shots in the cemetery grounds below where 
the two boys were playing earlier that evening to scare them. 
They left but returned later and he then fired up into the trees 
and one shot at the last gate (J.A. 41). 

Arthur Hammond, father of the deceased, testified he knew 
‘appellant well and had worked with him in the cemetery all 
his life (J.A. 62). He stated appellant had been to his home 
on two occasions. On the first occasion they discussed employ- 
ment (J.A. 62). Appellant again visited the Hammond home 
in March, 1957, and told Mr. Hammond that his “kid” had 
been over to appellant’s father’s house and if he caught him 
over there he was going to shoot him (J.A. 62). On cross- 
éxamination by appellant’s counsel, Arthur Hammond, Sr. was 
asked “if he knew appellant’s brother, Melvin.” Hammond 
stated he did know appellant’s brother and described him as 
4 or 5 inches taller and heavier than appellant (J.A. 65). He 
was asked if he recalled Melvin Foreman coming to his house 
and warning him to keep his children out of the cemetery and 
away from his father’s home. Hammond stated Melvin Fore- 
man has never been to his home and had never warned him 
to keep his children away from the cemetery or his father’s 
house. 

At the close of government’s case, appellant moved for 
judgment of acquittal which motion was denied. Mildred 
Estelle Foreman of 3233 15th Place, S.E., the sister-in-law of 
the appellant, testified that she and the deceased’s family were 
good friends and that she used to visit practically every day 
(J.A. 70). She stated that in March of 1957, at approximately 
9:00 P.M. she accompanied her husband to the Hammond 
residence, and heard her husband tell Mrs. Hammond “to keep 
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her little boy out of the cemetery because he had been down 
there often and he went around there to tell her.” ‘She stated 
she did not hear him talking to Mr. Hammond at that time 
(J.A. 70, 71). in 

Appellant testified that he was employed as a caretaker of 
Olve Sholam Cemetery on July 29, 1957; that he had com- 
pleted his regular work for the day but had returned to the 
cemetery to change the sprinklers on the lawn (J.A. 77), and 
that at the time of the shooting he was sitting at the window 
of the caretaker’s house with the rifle just laying on the window 
sill somewhere between his knees and his stomach (J.A. 79). 
He stated that he did not point the rifle at any particular 
object and didn’t realize that he had hit the boy (J.A. 79). 
He admitted that he had fired two previous shots on that day 
for the purpose of frightening the children away (J.A. 80), 
and that he fired the fatal shot merely to frighten the children 
(J.A. 80). He recalled that after firing the two shots that one 
of the youngsters had told him, “Shoot your popgun”. He also 
stated that in the early part of March during the daytime he 
had been to the Hammond residence and asked them to keep 
the children away from there. Appellant admitted that he 
had made the statement to the police voluntarily and that the 
statement referred to as Government’s Exhibit No. 5 was not 
coerced and was given freely. 

The court instructed the jury on the elements of the crime 
of manslaughter (J.A. 96). In defining manslaughter, the 
court also referred to the crimes of lst degree murder and 2d 
degree murder. The jury was specifically instructed that they 
could find the defendant guilty of no more than manslaughter. 

The jury then retired for deliberation and the court informed 
counsel for appellant that if the jurors asked for the exhibits 
he intended to allow the jury to have them. Appellant’s 
counsel stated he had no objection. The following day while 
deliberating the jury requested the rifle (Government Exhibit 
4) be sent to the jury room. The court allowed the exhibit to 
be given to the jury. Appellant’s counsel was not present in 
court. at the time (J.A. 103, 104). The jury subsequently re- 
turned a verdict of guilty as charged (J.A. 10). 
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‘ Appellant filed a motion for a new trial which was denied 
after a full hearing (J.A. 113). In the motion for a new trial, 
he alleged several errors of law. In addition he alleged the 
court should grant a new trial on the basis of newly discovered 
evidence, i.e., that the brother of appellant, who was incapaci- 
tated at the time of trial, would testify it was he who had gone 
to the home of the deceased and complained of the children’s 
activities near the cemetery and not the appellant (J.A. 110). 
He was, thereafter, sentenced to a term of imprisonment of 
one to ten years (J.A. 116). 


STATUTE INVOLVED 


Title 22, District of Columbia Code, § 2405 provides: 
Punishment for manslaughter. | 
Whoever commits manslaughter shall be punished by 
a fine not exceeding one thousand dollars, or by impris- 
onment not exceeding fifteen years, or by both such fine 
and imprisonment. 


SUMMARY OF ARGUMENT 


_ Appellant was properly convicted of manslaughter in vio- 
lation of Title 22, Section 2405 of the District of Columbia 
Code. The court properly admitted evidence which demon- 
strated that the fatal shooting of Arthur Hammond, Jr. was 
intentional and not accidental. Appellant’s attorney advanced 
such a theory of defense in his opening statement to the jury 
and evidence of the previous threats was admissible to rebut 
such a defense. The court properly instructed the jury on the 
elements of the crime of manslaughter. 

Prior to submitting the case to the jury for deliberation, the 
court informed appellant’s counsel, if the jury requested the 
exhibits introduced in evidence for consideration during their. 
deliberation, that the court would so tender them. Appel- 
lant’s counsel consented to this procedure and it was not error 
for the court subsequently to submit an exhibit to the jury 
upon request without advising counsel. | 

The court properly denied the motion for a new trial based 
on newly discovered evidence. The record discloses the alleged 
newly discovered evidence had been submitted to the jury for 
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consideration during trial and at best was merely cumulative 
and impeaching in nature. 


ARGUMENT 


I. The court properly admitted testimony by Government 
witnesses which demonstrated that appellant’s actions were 
willful and intentional 


Appellant complains that the testimony introduced by the 
government which demonstrated that approximately four 
months before the fatal shooting appellant had stated he would 
shoot the deceased, was immaterial and so prejudicial as to 
require reversal. Appellant’s counsel in his opening statement 
told the jury that appellant would show that he could not 
possibly have willfully shot the deceased and that, when appel- 
lant fired the weapon, he had no intention of hitting the boy 
(Tr. 7). 

In view of the proposed defense of “accident” as set forth 
by appellant’s counsel in his opening statement, it was most 
proper to introduce evidence of previous threats by appellant 
to show a predisposition and intent on the part of appellant 
relative to his action. The government witnesses testified 
appellant had come to their home in March of 1957, approxi- 
mately four months prior to the fatal shooting and told Arthur 
Hammond, Sr., “that his kid had been over to (appellant’s) 
father’s house and if he caught him over there he was going 
to shoot him” (J.A. 62). Such a threat by appellant demon- 
strated a predisposition by appellant to use violent action to 
repel a mere tresspass of property by a small child of nine 
years of age. It was clearly material and relevant to negate a 
defense of accident and lack of intent. Such testimony tended 
to show a state of mind bearing on intent and as such was 
properly admitted by the court. Harper v. United States, 99 
U.S. App. D.C. 324, 239 F. 2d 945 (1956) ; Fairbanks v. United 
States, 96 U.S. App. D.C. 345, 226 F. 2d 251 (1955); Bell v. 
United States, 73 U.S. App. D.C. 173, 210 F. 2d 711, cert. denied 
347 US. 956; Bracey v. United States, 79 US. App. D.C. 23, 
142 F. 2d 85, cert. denied, 322 US. 762 (1944); Martin v. 
United States, 75 U.S. App. D.C. 399, 127 F. 2d 865. 
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Indeed, the government was required to show that the shoot- 
ing was willful and it was obligatory to introduce such evidence 
to negate appellant’s theory of accident. 

Appellant complains the government introduced sufficient 
evidence to negate a defense of accident without testimony 
relative to threats made by appellant and thus that testimony 
was highly prejudicial. This Court in commenting on a similar 
contention in Eisler v. United States, 84 U.S. App. D.C. 404, 
176 F. 2d 21, cert. denied, 337 U.S. 958 (1949), stated: 

All this amounts to nothing more than saying the proof 
of guilt was so abundant as to be oppressive and 
prejudicial. 

II. The court properly instructed the jury 


Appellant complains that the court’s instruction to the jury 
concerning the elements of murder as an aid to their under- 
standing of the crime of manslaughter was prejudicial. Such 
& contention is without merit. McGuire v. United States, 84 
U.S. App. D.C. 64, 171, F. 2d 186 (1948) is dispositive of this 
point. The record clearly reflects the court instructed the jury 
that appellant was not charged with first or second degree 
murder and that they could only return a verdict of guilty of 
manslaughter, the crime for which he was indicted. No objec- 
tion was made on this score. Appellant may not now raise it 
for the first time on appeal. Rule 30 FR. Cr. P.; Villaroman 
v. United States, 87 U.S. App. D.C. 240, 184 F. 2d 261 (1950) 
reversed on other grounds. 


III. The exhibit was properly submitted to the jury 


It is urged that the constitutional rights of appellant were 
violated when the trial court, in response to a communication 
from the jury, transmitted Government Exhibit No. 4 (the 
rifle) to the jury while it was deliberating. He bases this con- 
tention upon the fact this was done without notice to appellant 
or his trial counsel. Appellant claims no illegal correspond- 
ence with the jury. He claims no obstruction of justice. 
Rather he says the evidence should not have been submitted 
until notice was given him or his attorney. The record clearly 
shows the rifle had been admitted in evidence (J.A. 28). In 
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addition appellant’s counsel earlier consented to the jury re- 
ceiving these exhibits that had been offered into evidence dur- 
ing their deliberation (J.A. 102). The submission of exhibits 
to the jury during deliberation is within the sound discretion 
of the court and such submission of evidence was proper in 
the instant case. Martin v. United States, 103 U.S. App. D.C. 
229, 257 F. 2d 607 (1957); See also Carrado v. United States, 
93 US. App. D.C. 183, 210 F. 2d 712 (1953). 


IV. The trial court properly denied appellant’s motion for 
new trial 


The trial court properly denied appellant’s motion for a new 
trial, based on newly discovered evidence. Arthur Hammond, 
father of the deceased testified, he knew appellant well and 
worked with him in the cemetery all his life (J.A. 62). He 
thereafter related an occasion which occurred in March of 1957 
on which appellant came to his home at approximately 9 P.M. 
and told Mr. Hammond that his “kid” had been over to ap- 
pellant’s father’s house and if he caught him over there again 
he was going to shoot him (J.A.62). On cross-examination by 
appellant’s counsel, Arthur Hammond, Sr., was asked “if he 
know appellant’s brother Melvin Foreman. Hammond stated 
he knew appellant’s brother and described him as four or five 
inches taller than appellant and heavier (J.A. 65). He was 
then asked if he recalled Melvin Foreman or appellant’s 
brother coming to his house and warning him to keep his chil- 
dren out of the cemetery and away from his father’s home. 
Hammond stated Melvin Foreman had never been to his home 
‘and warned him to keep his children away from the cemetery 
or his father’s house. 

Mildred Estelle Foreman, 233 15th Place, Southeast, the 
sister-in-law of the appellant, testified that she and her hus- 
band Melvin Foreman went to the Hammond residence in 
March of 1957 at approximately 9 P.M., and heard her hus- 
band tell Mrs. Hammond “to keep her little boy out of the 
cemetery because he had been down there often and he had 
come around to tell her.” She stated however that she did 
not hear him talking to Mr. Hammond at that time. She fur- 
ther stated that this was the only time to her knowledge that 
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her husband had been to the Hammond home regarding the 
conduct of their children (J.A. 70, 71). 

In the motion for new trial appellant’s counsel represented 
to the court that it was impossible due to illness to have 
Melvin Foreman appear before the jury and make the state- 
ment that it was he who went over to the Hammond residence 
and told the parents of the Hammond boy to keep their boy 
out of the cemetery. He then stated that the testimony of 
Melvin Foreman would be that he is the only Foreman who 
owns a shotgun, and that he had this shotgun in his possession 
at all times. Counsel stated since Melvin Foreman was in 
an oxygen tent at the hospital due to a heart attack it was 
impossible to present his testimony at trial. Counsel admitted 
that he did not move for continuance at that time, because he 
did not realize that the threats were going to be brought into 
evidence (J.A. 110). Counsel admitted during the hearing of 
the motion that this evidence would have been cumulative, 
but contended that it would have impeached the testimony 
of the Hammonds, when they stated that Melvin Foreman had 
never been to their home relative to the conduct of their 
children. Appellant now contends that the court upon receipt 
of this information should have granted a new trial upon the 
basis of newly discovered evidence, such a contention is with- 
out merit. This Court held in Thompson v. United States, 
88 US. App. D.C. 235, 188 F. 2d 652: “to obtain a new trial 
because of newly discovered evidence, (1) the evidence must 
have been discovered since the trial; (2) the party seeking the 
new trial must show diligence in an attempt to procure the 
newly discovered evidence; (3) ‘the evidence relied on must 
not be merely cumulative or impeaching; (4) it must be ma- 
terial to the issue involved; (5) it must be of such a nature 
that in the new trial it would produce an acquittal.” 

-A-study of the record in the instant case reveals that the 
trial court did not abuse its discretion when it denied appel- 
lant’s motion for a new trial based on the so called newly 
discovered evidence. The discovery subsequent to trial of 
matters affecting credibility and collateral to the issue have 
been previously the subject of consideration by this Court. 
In Murphy v. United States, 91 U.S. App. D.C. 118, 198 F. 2d 
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87 (1952) this Court held that newly discovered evidence 
which purported to be a juvenile record of a prosecuting wit- 
ness was not of the nature to require a new trial since its effect 
would merely have been impeaching. As this Court stated in 
Thompson v. United States, supra, “to obtain a new trial be- 
cause of newly discovered evidence, the evidence relied on must 
not be merely cumulative or impeaching.” 

The record clearly demonstrates that the so called newly 
discovered evidence was cumulative of an affirmative defense 
which was raised at trial. Counsel admitted it was cumulative 
during the hearing of the motion of the new trial (J.A. 110). 
The alleged newly discovered evidence failed to meet the test 
and requirements as set forth in Thompson, requiring a new 
trial because it was introduced by the defense during the course 
of trial. It is apparent the evidence would be merely cumula- 
tive and impeaching and in no event meets the requirement 
that it would be of such a nature that in the new trial it would 
probably produce acquittal. The wife of Melvin Foreman 
testified fully to the facts which appellant now attempts to 
introduce as “newly discovered evidence,” therefore the trial 
court properly denied the motion for new trial on that basis. 

It is well established in this jurisdiction that the action of 
the trial court on the motion for a new trial will not be reversed 
unless there is clear abuse of discretion. There has been no 
showing here of such an abuse because nothing new was offered 
for the court’s consideration. Mesarosh v. United States, 352 
US. 1, 9 (1956); McDonnell v. United States, 81 U.S. App. 
D.C, 128, 155 F. 2d 297 (1946) ; Winer v. United States, 228 F. 
2d 944 (6th Cir. 1956); United States v. On Lee, 201 F. 2d 722 
(2nd Cir. 1953); Martin v. United States, 154 F. 2d 269 (6th 
Cir. 1946). 

CONCLUSION . 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Ourver GASCH, 
United States Attorney. 
Cart W. BELcHER, 
Epwarp C. O’CoNNELL, 
Assistant United States Attorneys. 
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